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IN THE SUPREME COURT OF THE STATE OF IDAHO
DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,

)
)

Plaintiffs/Appellants,

)
)
)

)

vs.

Case No. CV-2009-3488
Docket No. 39204-2011

)

THE BANK OF COMMERCE, an Idaho
corporation,

)
)

VOLUME I of III

)

Defendant/Respondent
and,
DUANE L. YOST and LORI YOST,
husband and wife; DUANE L. YOST as
Trustee of the DUANE L. YOST TRUST, and
JOHN DOES I-X,
Defendant.

)
)
)
)
)
)
)
)
)
)

**************
CLERK'S RECORD ON APPEAL

**************
Appeal from the District Court of the
Seventh Judicial District of the State ofIdaho,
in and for the County of Bonneville

HONORABLE DANE H. WATKINS, JR., District Judge.

**************
Attorney for Appellant

Attorney for Respondent

Kipp Manwaring
MANWARING LAW OFFICE
381 Shoup Ave., Ste. 210
Idaho Falls, ID 83402

Brian Tucker
NELSON HALL PARRY TUCKER
PO Box 51630
Idaho Falls, ID 83405-1630
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Date: 12/23/2011

User: LMESSICK

icial District Court - Bonneville

Time: 11 :32 AM

ROAReport

Page 1 of 11

Case: CV-2009-0003488 Current Judge: Dane H Watkins Jr
Darryl Harris, eta/. vs. Duane L Yost, eta/.

Date

Code

User

6/12/2009

SMIS

ROBBINS

Summons Issued (4)

Gregory S. Anderson

NCOC

ROBBINS

New Case Filed-Other Claims

Gregory S. Anderson

NOAP

ROBBINS

Plaintiff: Harris, Darryl Notice Of Appearance Kipp Gregory S. Anderson
L. Manwaring

NOAP

ROBBINS

Plaintiff: Harris, Christine Notice Of Appearance
Kipp L. Manwaring

ROBBINS

Filing: A - Civil Complaint for more than $1,000.00 Gregory S. Anderson
Paid by: Manwaring, Kipp L. (attorney for Harris,
Darryl) Receipt number: 0026448 Dated:
6/12/2009 Amount: $88.00 (Check) For: Harris,
Darryl (plaintiff)

DOOLITTL

Notice of Lis Pendens

Gregory S. Anderson

DOOLITTL

Miscellaneous Payment: For Comparing And
Conforming A Prepared Record, Per Page Paid
by: Manwaring Law Receipt number: 0027306
Dated: 6/17/2009 Amount: $2.00 (Check)

Gregory S. Anderson

DOOLITTL

Miscellaneous Payment: For Certifying The Same Gregory S. Anderson
Additional Fee For Certificate And Seal Paid by:
Manwaring Law Receipt number: 0027306
Dated: 6/17/2009 Amount: $1.00 (Check)

6/17/2009

NOTC

Judge

Gregory S. Anderson

6/23/2009

ASRV

DOOLITTL

Gregory S. Anderson
Affidavit of Service - 6-18-09 The Bank of
Commerce by serving Cathy Hickman, Exec. Vice
Pres.

7/2/2009

NOAP

ROBBINS

Defendant: The Bank Of Commerce Notice Of
Appearance Douglas R. Nelson

ROBBINS

Gregory S. Anderson
Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Nelson,
Douglas R. (attorney for The Bank Of Commerce)
Receipt number: 0029930 Dated: 7/6/2009
Amount: $58.00 (Check) For: The Bank Of
Commerce (defendant)

7/6/2009

Gregory S. Anderson

7/10/2009

NOTC

KESTER

3-Day Notice of Intent

7/15/2009

ANSW

KESTER

(The Bank of Commerce) Answer, Counterclaim, Gregory S. Anderson
Cross Claim and Third Party Claim

KESTER

Filing: K3 - Third party complaint - This fee is in
addition to any fee filed as a plaintiff initiating the
case or as a defendant appearing in the case.
Paid by: Nelson, Douglas R. (attorney for The
Bank Of Commerce) Receipt number: 0031692
Dated: 7/15/2009 Amount: $14.00 (Check) For:
The Bank Of Commerce (defendant)

KESTER

Filing: K4 - Cross Claim (defendant v defendant Gregory S. Anderson
or plaintiff v. plaintiff) This fee is in addition to any
fee filed as a plaintiff to initiate the case or as a
defendant appearing in the case Paid by:
Nelson, Douglas R. (attorney for The Bank Of
Commerce) Receipt number: 0031692 Dated:
r / .~
'V\~' j ~
7/15/2009 Amount: $14.00 (Check) For: The
Bank Of Commerce (defendant)

Gregory S. Anderson

Gregory S. Anderson

User: LMESSICK

icial District Court - Bonneville

Date: 12/23/2011
Time: 11 :32 AM

ROAReport
Case: CV-2009-0003488 Current Judge: Dane H Watkins Jr
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Darryl Harris, eta/. vs. Duane L Yost, eta/.

Judge

Date

Code

User

8/20/2009

ASRV

ROBBINS

Affidavit of Service - 8/16/09 on Duane L Yost

Gregory S. Anderson

ASRV

ROBBINS

Affidavit of Service - 8/16/09 on Duane L Yost

Gregory S. Anderson

ASRV

ROBBINS

Affidavit of Service - 8/16/09 on Duane L Yost

Gregory S. Anderson

DOOL/TTL

Miscellaneous Payment: For Making Copy Of Any Gregory S. Anderson
File Or Record By The Clerk, Per Page Paid by:
Thomsen Stephens Receipt number: 0041854
Dated: 9/10/2009 Amount: $42.00 (Check)

APDJ

KESTER

Application For Default

Gregory S. Anderson

AFFD

KESTER

Affidavit of Counsel

Gregory S. Anderson

ORDR

LMESSICK

Order Allowing Default

Gregory S. Anderson

DFJDG

LMESSICK

Entry of Default

Gregory S. Anderson

DFJD

LMESSICK

Judgment by Default $987,610.40

Gregory S. Anderson

CDIS

LMESSICK

Civil Disposition entered for: Harris, Christine,
Plaintiff; Duane L Yost Trust, Defendant; Yost,
Duane L, Defendant; Yost, Lori, Defendant;
Harris, Darryl, Plaintiff. Filing date: 10/16/2009

Gregory S. Anderson

WOOLF

Miscellaneous Payment: For Making Copy Of Any Gregory S. Anderson
File Or Record By The Clerk, Per Page Paid by:
Manwaring Law Office Receipt number: 0048257
Dated: 10/22/2009 Amount: $1.00 (Check)

WOOLF

Miscellaneous Payment: For Certifying The Same Gregory S. Anderson
Additional Fee For Certificate And Seal Paid by:
Manwaring Law Office Receipt number: 0048257
Dated: 10/22/2009 Amount: $1.00 (Check)

9/10/2009

10/9/2009
10/16/2009

10/22/2009

11/23/2009

SMIS

LYKE

Summons Issued

Gregory S. Anderson

2/18/2010

ORDR

LMESSICK

Order for Status Conference

Gregory S. Anderson

HRSC

LMESSICK

Hearing Scheduled (Status Conference
03/17/201009:45 AM)

Gregory S. Anderson

2/24/2010

NOTC

KESTER

Notice of Intent to Appear by Telephone

Gregory S. Anderson

3/17/2010

DCHH

LMESSICK

Gregory S. Anderson
Hearing result for Status Conference held on
03/17/201009:45 AM: District Court Hearing Hel<
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: 50 pages

\/19/2010

HRSC

LMESSICK

Hearing Scheduled (Pretrial Conference
11/10/201008:30 AM)

HRSC

LMESSICK

Hearing Scheduled (Jury Trial 11/16/201010:00 Gregory S. Anderson
AM)

MINE

LMESSICK

Minute Entry
Hearing type: Status Conference
Hearing date: 3/17/2010
Time: 8:28 am
Courtroom:
Court reporter: Karen Konvalinka
Minutes Clerk: Lettie Messick
Tape Number:

Gregory S. Anderson

Gregory S. Anderson

r,)::.... ':.."
.......'

~

Date: 12/23/2011
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Darryl Harris, etal. vs. Duane L Yost, etal.

Date

Code

User

3/19/2010

ORPT

LMESSICK

Order Setting Pretrial Conferenceltrial

Gregory S. Anderson

JTSC

LMESSICK

Jury Trial Scheduled

Gregory S. Anderson

MEDI

LMESSICK

Order Referring Case to Mediation

Gregory S. Anderson

NOTC

TBROWN

Notice of Lis Pendens

Gregory S. Anderson

STIP

TBROWN

Stipulation Waiving Service, Consenting to Entry
of Judgment of Foreclosure, and Waiver of
Redemption Rights by Duane L Yost and Lori
Yost, Husband and Wife, and Duane Yost as
Trustee of the Duane Yost Trust and Hampshire
Holdings

Gregory S. Anderson

4/29/2010

NTOS

QUINTANA

Notice Of Service Councerclaimant's First Set of
Interrogatories, Requests for Admission and
Requests for Production of Documents to
Plaintiffs

Gregory S. Anderson

5/6/2010

NTOS

DOOLITTL

Notice Of Service (Plaintiff's Response to the
Gregory S. Anderson
Defendants, the Bank of Com mere's Request for
Admissions)

5/10/2010

NTOS

QUINTANA

Notice Of Service Plaintiffs' Response to the
Gregory S. Anderson
Defendants, The Bank of Commerce's First Set of
Interrogatories and Request for Production of
Documents

NTOS

QUINTANA

Notice of Service Plaintiffs' First Set of
Interrogatories, Request for Admissions and
Requests for Production of Documents to the
Bank of Commerce

Gregory S. Anderson

NOTC

QUINTANA

Notice of Intent to Take Default

Gregory S. Anderson

TBROWN

Reply to Counterclaim

Gregory S. Anderson
Gregory S. Anderson

4/27/2010

5/26/2010
5/28/2010

Judge

6/3/2010

NTOS

DOOLITTL

Notice Of Service (Plaintiff's Supplementary
Response to The Defendant's, the Bank of
Commerce's Request for Interrogatories)

5/4/2010

NTOS

LYKE

Notice Of Service - Responses to Plaintiff's First Gregory S. Anderson
Set of Interrogatories, Request for Admissions
and Requests for Production of Documents to the
Bank of Commerce

3/7/2010

MOTN

SOLIS

Motion For Protective Order Or To Allow
Disclosure of Personal Financial Records

Gregory S. Anderson

AFFD

SOLIS

Affidavit of Wiley R Dennert

Gregory S. Anderson

,/8/2010

NTOS

DOOLITTL

(Plaintiff's 2nd Set of
Notice Of Service
Request for Production of Documents)

Gregory S. Anderson

,/10/2010

NTOS

SOLIS

Notice Of Service RE: The Bank of commerce's
Amended Answer to Interrogatory #15

Gregory S. Anderson

;/14/2010

HRSC

LMESSICK

Hearing Scheduled (Motion 06/30/2010 10:00
AM) Motion for Protective Order (2)
Motion to Compel

Gregory S. Anderson

116/2010

6-30-10 @ 10:00 a.m.

NOTH

DOOLITTL

Notice Of Hearing

AFFD

DOOLITTL

3rd Affidavit of Wiley R. Dennert

/)

Gregory S. Anderson
Gregory S. Anderson

~

''\,.

Vj

Date: 12/23/2011
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Darryl Harris, etal. vs. Duane L Yost, etal.

Date

Code

User

6/16/2010

MOTN

DOOLITTL

2nd Motion for Protective Order

Gregory S. Anderson

NTOS

DOOLITTL

Notice Of Service
Production No. 12)

Gregory S. Anderson

MOTN

DOOLITTL

Motion to Compel Discovery

Gregory S. Anderson

MEMO

DOOLITTL

Memorandum in Support of Motion to Compel
Discovery

Gregory S. Anderson

AFFD

DOOLITTL

2nd Affidavit of Wiley R. Dennert

Gregory S. Anderson

MOTN

DOOLITTL

Motion For Protective Order

Gregory S. Anderson

NOTH

SBARRERA

Amended Notice Of Hearing RE: Motion To
Compel, Motion For Protective Order, Second
Motion For Protective Order (07/07/2010
10:00AM)

Gregory S. Anderson

NOTH

LYKE

Notice Of Hearing Re: Plaintiffs' Motion for
Protective Order (07/07/10@10:00AM)

Gregory S. Anderson

SBARRERA

Objection To Harrises' Motion For Protective
Order

Gregory S. Anderson

6/17/2010

6/18/2010
6/28/2010

Judge

(Objection to Request for

7/7/2010

DCHH

LMESSICK

Hearing result for Motion held on 07/07/2010
10:00 AM: District Court Hearing Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Motion for Protective Order (2) 50
pages
Motion to Compel
Motion for Protective Order

Gregory S. Anderson

7/9/2010

MINE

LMESSICK

Minute Entry
Hearing type: Motion
Hearing date: 7/7/2010
Time: 10:30 am
Courtroom:
Court reporter: Karen Konvalinka
Minutes Clerk: Lettie Messick
Tape Number:

Gregory S. Anderson

7/13/2010

ORDR

LMESSICK

Order on Motion to Compel and Protective Orders Gregory S. Anderson

7130/2010

NTOS

SBARRERA

Notice Of Service- The Bank Of Commerce's
First Supplemental Answers To Interrogatories
And Responses To Requests For Production

Gregory S. Anderson

1/11/2010

NTOS

LYKE

Notice Of Service - Plaintiffs' Supplemental
Response to the Defendants

Gregory S. Anderson

:12512010

NTOS

DOOLITTL

Gregory S. Anderson
(Plaintiffs' 3rd
Notice Of Service
Supplementary Response to The Defendants, the
Bank of Commerce's Request for Interrogatories
and Requests for Production of Documents)

13/2010

MOTN

SOLIS

Motion To Enforce Order AndlOr Second Motion
To Compel Discovery

MEMO

SOLIS

Memorandum In Support Of Motion To Enforce
Order

AFFD

SOLIS

Fifth Affidavit Of Wiley R Dennert

Gregory S. Anderson
r)!"' i
Gregory S. Anderson...., U;.t

Gregory S. Anderson

User: LMESSICK

udicial District Court - Bonneville Co

Date: 12/23/2011

ROAReport
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Darryl Harris, eta!. vs. Duane L Yost, eta!.

Date

Code

User

9/13/2010

HRSC

LMESSICK

Hearing Scheduled (Motion 09/30/2010 10:30
AM) Motion to Compel
St. Clair

Gregory S. Anderson

HRSC

LMESSICK

Hearing Scheduled (Motion 10/14/201009:00
AM) Summary Judgment

Gregory S. Anderson

NTOS

LYKE

Notice Of Service - Plaintiffs' 4th Supplemental
Response to the Defendants, the Bank of
Commerce's Request for Interrogatories and
Requests for Production of Documents

Gregory S. Anderson

MOTN

LYKE

Motion for Summary Judgment

Gregory S. Anderson

AFFD

LYKE

Affidavit of Thomas J. Romrell

Gregory S. Anderson

AFFD

LYKE

Affidavit of Trent L. Summers

Gregory S. Anderson

AFFD

LYKE

Affidavit of Duane L. Yost

Gregory S. Anderson

AFFD

LYKE

Affidavit of Michael Morrison

Gregory S. Anderson

AFFD

LYKE

Fourth Affidavit of Wiley R. Dennert

Gregory S. Anderson

MEMO

LYKE

Memorandum in Support of Motion for Summary
Judgment

Gregory S. Anderson

NOTH

LYKE

Notice Of Hearing Re: Motion for Summary
Judgment (10/14/10@9:00AM)

Gregory S. Anderson

NOTH

DOOLITTL

Notice Of Hearing

Gregory S. Anderson

RESP

LYKE

Response in Opposition to Bank of Commerce's
Motion to Enforce Order and Second Motion to
Compel

Gregory S. Anderson

AFFD

LYKE

Affidavit of Counsel in Support of the Harrises
Response in OPPosition to the Bank of
Commerce's Motion to Enforce Order

Gregory S. Anderson

9/20/2010

NOTC

LYKE

Notice of Deposition Re: Duane Yost

Gregory S. Anderson

9/24/2010

MOTN

DOOLITTL

Motion to Shorten Time

Gregory S. Anderson

NOTH

DOOLITTL

Notice Of Hearing

Gregory S. Anderson

MOTN

DOOLITTL

Motion to Extend Time and Alternative Motion to
Continue

Gregory S. Anderson

AFFD

DOOLITTL

Affidavit of Counsel in Support of The Motion to
Extend Time

Gregory S. Anderson

NOTC

DOOLITTL

Notice of Deposition RE: Thomas Romrell

Gregory S. Anderson

9/29/2010

ORDR

LMESSICK

Order Shortening Time

Gregory S. Anderson

9/30/2010

MINE

LMESSICK

Minute Entry
Hearing type: Motion
Hearing date: 9/30/2010
Time: 10:36 am
Courtroom:
Court reporter: Karen Konvalinka
Minutes Clerk: Lettie Messick
Tape Number:

Richard T. St. Clair

9/1612010

9/17/2010

Judge

9-30-10 @ 10:30 a.m.

9-30-10 @ 10:30 a.m.
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9/30/2010

HRVC

lMESSICK

Hearing result for Motion held on 10/14/2010
09:00 AM: Hearing Vacated Summary
Judgment

Gregory S. Anderson

HRVC

lMESSICK

Hearing result for Jury Trial held on 11/16/2010
10:00 AM: Hearing Vacated

Gregory S. Anderson

HRVC

lMESSICK

Hearing result for Pretrial Conference held on
11/10/2010 08:30 AM: Hearing Vacated

Gregory S. Anderson

DCHH

lMESSICK

Hearing result for Motion held on 09/30/2010
Richard T. St. Clair
10:30 AM: District Court Hearing Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Motion to Compel 50 pages
Motion to Extend Time andlor Motion to Continue
St. Clair

1014/2010

HRSC

lMESSICK

Hearing Scheduled (Motion 12/02/201009:00
AM) Summary Judgment

Gregory S. Anderson

10/18/2010

ORDR

lMESSICK

Order Granting Motion to Extend Time, Order
Vacating Trial, and Order Rescheduling the
Hearing for Motion for Summary Judgmnet

Gregory S. Anderson

10/27/2010

NOTC

ANDERSEN

Notice of Taking Deposition of Steve Crandall

Gregory S. Anderson

NOTC

ANDERSEN

Notice of Taking Deposition of Darryl Harris

Gregory S. Anderson

NOTC

ANDERSEN

Notice of Deposition re: Duane Yost

Gregory S. Anderson

10/29/2010

ASRV

lYKE

Affidavit of Service - 10/25/10 (Duane L. Yost by
delivering to Lori Yost)

Gregory S. Anderson

11/2/2010

NTOS

DOOL/TTl

Gregory S. Anderson
Notice Of Service
(Plaintiff's 5th
Supplementary Response to the Defendants, the
Bank of Commerce's REquest for Interrogatories)

11/4/2010

NOTC

lYKE

Notice of Taking Deposition of Robert Crandall

Gregory S. Anderson

11/18/2010

RESP

lYKE

Response in Opposition to Defendant, Bank of
Commerce's Motion for Summary Judgment

Gregory S. Anderson

AFFD

DOOL/TTl

Affidavit of Counsel

Gregory S. Anderson

HRVC

lMESSICK

Hearing result for Motion held on 12/02/2010
09:00 AM: Hearing Vacated Summary
Judgment

Gregory S. Anderson

AFFD

DOOL/TTl

Augmented Affidavit of Counsel

Gregory S. Anderson

NOTC

DOOL/TTl

Notice Vacating Hearing On Motion for Summary Gregory S. Anderson
Judgment

12/3/2010

JUDGE

MESSICK

Judge Change (batch process)

12/20/2010

ORDR

lMESSICK

Order for Status Conference

Gregory S. Anderson

HRSC

lMESSICK

Hearing Scheduled (Status Conference
01/19/2011 09:00 AM)

Dane H Watkins Jr

lMESSICK

Amended ORder for Status Conference

Dane H Watkins Jr

lMESSICK

Hearing Scheduled (Motion 02/24/2011 09:00
AM) Summary Judgment
Amend & Add Punitive Damages

Dane H Watkins Jr

11/24/2010

113/2011
118/2011

HRSC

nn
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1/18/2011

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Status Conference
Hearing date: 1/18/2011
Time: 10:47 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Christine Harris, Attorney: Kipp Manwaring
Party: Darryl Harris, Attorney: Kipp Manwaring
Party: The Bank Of Commerce, Attorney:
Douglas Nelson

DCHH

LMESSICK

Hearing result for Status Conference held on
Dane H Watkins Jr
01/18/2011 10:30 AM: District Court Hearing Hel<
Court Reporter: nla
Number of Transcript Pages for this hearing
estimated:

SOLIS

Objection To Minute Entry

Dane H Watkins Jr

MOTN

SOLIS

Plaintiffs' Motion For Summary Judgment

Dane H Watkins Jr

MEMO

SOLIS

Memorandum In Support Of Plaintiffs' Motion For Dane H Watkins Jr
Summary Judgment

NOTH

SOLIS

Notice Of Hearing 02/24/2011 @9:00AM re:
Plaintiffs Motion For Summary Judgment

Dane H Watkins Jr

MOTN

SOLIS

Second Motion For Summary Judgment

Dane H Watkins Jr

MEMO

SOLIS

Memorandum In Support Of Second Motion For
Summary Judgment

Dane H Watkins Jr

AFFD

SOLIS

Second Affidavit Of Thomas J Romrell

Dane H Watkins Jr

AFFD

SOLIS

Affidavit Of Douglas R Nelson

Dane H Watkins Jr

MOTN

SOLIS

Motion To Amend Answer And Counterclaim,
Cross Claim And Third-Party Claim And To
Include Claim For Punitive Damages

Dane H Watkins Jr

MEMO

SOLIS

Memorandum In Support Of Motion To Amend
Answer and Counterclaim, Cross Claim And
Third-Party Claim And To Include Claim For
Punitive Damages

Dane H Watkins Jr

NOTH

SOLIS

Dane H Watkins Jr
Notice Of Hearing 02/24/2011 @ 9:00 AM RE:
Second Motion For Summary Judgment And
Motion To Amend Answer, Counterclaim,
Crossclaim and Third-Party Claim And To Include
Claim For Punitive Damages

LYKE

Opposition to the Harrises' Motion for Summary
Judgment

Dane H Watkins Jr

AFFD

LYKE

Second Affidavit of Duane L. Yost

Dane H Watkins Jr

RESP

LYKE

Response in Opposition to Bank of Commerce's
Second Motion for Summary Judgment

Dane H Watkins Jr

DOOLITTL

Reply in Support of the Bank's 2nd Motion for
Summary Judgment

Dane H Watkins Jr

LYKE

Reply Brief Filed

Dane H Watkins Jr

1/2412011
1/26/2011

1/27/2011

2/10/2011

U11/2011
~/17/2011

~/18/2011

BRIF

Judge
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2/24/2011

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 2/24/2011
Time: 9:06 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Christine Harris, Attorney: Kipp Manwaring
Party: Darryl Harris, Attorney: Kipp Manwaring
Party: The Bank Of Commerce, Attorney:
Douglas Nelson

DCHH

LMESSICK

Hearing result for Motion held on 02/24/2011
09:00AM: District Court Hearing Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Summary Judgment 200 pages
Amend & Add Punitive Damages
Summary Judgment

Dane H Watkins Jr

3/4/2011

ORDR

LMESSICK

Order on Motion to Amend

Dane H Watkins Jr

5/3/2011

HRSC

LMESSICK

Hearing Scheduled (Motion 06/02/2011 08:30
AM) Reconsider

Dane H Watkins Jr

5/4/2011

MOTN

LYKE

Motion for Reconsideration

Dane H Watkins Jr

MEMO

LYKE

Memorandum in Support of Motion for
Reconsideration

Dane H Watkins Jr

AFFD

LYKE

Affidavit of Wayne Klein

Dane H Watkins Jr

MOTN

LYKE

Motion for Certificate of Final Judgment

Dane H Watkins Jr

NOTH

LYKE

Notice Of Hearing Re: Motion for Reconsideration Dane H Watkins Jr
(06/02/11 @8:30AM)

LYKE

Opposition to Motion for Reconsideration

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 6/2/2011
Time: 8:31 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Christine Harris, Attorney: Kipp Manwaring
Party: Darryl Harris, Attorney: Kipp Manwaring
Party: The Bank Of Commerce, Attorney:
Douglas Nelson

SMIS

DOOLITTL

Summons Issued

ANSW

DOOLITTL

Amended Answer and Counterclaim, Cross Claim Dane H Watkins Jr
and 3rd-Party Claim

DCHH

LMESSICK

Hearing result for Motion held on 06/02/2011
08:30 AM: District Court Hearing Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Reconsider 50 pages

5/5/2011
5/26/2011
6/212011

Judge

Dane H Watkins Jr

Dane H Watkins Jr

Dane H Watkins Jr
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6/7/2011

JDMT

LMESSICK

Judgment on Harrises' and The Bank of
Commerce's Motions for Summary Judgment,
Decree of Foreclosure, and Order of Sale

Dane H Watkins Jr

STATUS

LMESSICK

Case Status Changed: Closed

Dane H Watkins Jr

6/13/2011

SMIS

SBARRERA

Amended Summons Issued

Dane H Watkins Jr

6/16/2011

HRSC

LMESSICK

Hearing Scheduled (Motion 07/06/2011 10:30
AM) Alter or Amend

Dane H Watkins Jr

STATUS

LMESSICK

Case Status Changed: Closed pending clerk
action

Dane H Watkins Jr

ASRV

DOOLITTL

Affidavit of Service 6-15-11 Family Asset
Protection Legal Services, PLLC by serving
Robert Crandall, Reg. Agent

Dane H Watkins Jr

ASRV

DOOLITTL

Affidavit of Service -

MOTN

ANDERSEN

Motion to Alter or Amend

Dane H Watkins Jr

NOTH

ANDERSEN

Notice Of Hearing

Dane H Watkins Jr

6/29/2011

MOTN

DOOLITTL

Opposition to Motion to Alter or Amend

7/6/2011

DCHH

LMESSICK

Hearing result for Motion scheduled on
Dane H Watkins Jr
07/06/2011 10:30 AM: District Court Hearing Heh
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Alter or Amend 50 pages

7/7/2011

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 7/7/2011
Time: 1:18 pm
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Christine Harris, Attorney: Kipp Manwaring
Party: Darryl Harris, Attorney: Kipp Manwaring
Party: The Bank Of Commerce, Attorney:
Douglas Nelson

LMESSICK

Amended Judgment and Decree of Foreclosure

Dane H Watkins Jr

MOTN

SBARRERA

Motion For Award Of Attorney's Fees

Dane H Watkins Jr

AFFD

SBARRERA

Affidavit Of Brian T Tucker In Support Of Motion
For Award Of ATtorney's Fees And Costs

Dane H Watkins Jr

MEMO

SBARRERA

Memorandum In Support Of Motion For Award Of Dane H Watkins Jr
Attorney's Fees And Costs

MEMO

SBARRERA

Memorandum Of Attorney's Fees And Costs

Dane H Watkins Jr

1130/2011

NOTC

LYKE

Notice of No Objection

Dane H Watkins Jr

1/6/2011

ORDR

LMESSICK

Order and Judgment for Attorneys Fees and
Costs

Dane H Watkins Jr

SOLIS

Miscellaneous Payment: For Making Copy Of Any Dane H Watkins Jr
File Or Record By The Clerk, Per Page Paid by:
Nelson Hall Receipt number: 0042180 Dated:
9/12/2011 Amount: $4.00 (Check)

6/20/2011

3/12/2011
3/26/2011

1/12/2011

Judge

6-15-11

Robert Crandall Dane H Watkins Jr

7/6111 @ 10:30

Dane H Watkins Jr
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9/12/2011

SOLIS

Miscellaneous Payment: For Certifying The Same Dane H Watkins Jr
Additional Fee For Certificate And Seal Paid by:
Nelson Hall Receipt number: 0042180 Dated:
9/12/2011 Amount: $1.00 (Check)

9/16/2011

DOOLITTL

Filing: L4 - Appeal, Civil appeal or cross-appeal to Dane H Watkins Jr
Supreme Court Paid by: Manwaring, Kipp L.
(attorney for Harris, Christine) Receipt number:
0043271 Dated: 9/19/2011 Amount: $101.00
(Check) For: Harris, Christine (plaintiff) and
Harris, Darryl (plaintiff)

NOTC

DOOLITTL

Notice of Appeal

Dane H Watkins Jr

APSC

DOOLITTL

Appealed To The Supreme Court

Dane H Watkins Jr

CERTAP

LMESSICK

Clerk's Certificate of Appeal

Dane H Watkins Jr

9/23/2011

LMESSICK

Amended Order and Judgment for Attorney's
Fees and Costs

Dane H Watkins Jr

9/27/2011

SOLIS

Request For Additions To Clerk's Record

Dane H Watkins Jr

SOLIS

Objection To Inclusion Of Deposition Transcripts
In Clerk's Record

Dane H Watkins Jr

LMESSICK

(SC) Clerk's Certificate Filed

Dane H Watkins Jr

LMESSICK

(SC) Clerk's RecordlReporter's Transcript
Suspended

Dane H Watkins Jr

SOLIS

Miscellaneous Payment: Writs Of Execution Paid Dane H Watkins Jr
by: Nelson Hall Parry Receipt number: 0047507
Dated: 10/13/2011 Amount: $2.00 (Check)

AFFD

SOLIS

Affidavit Of Amount Due Under IRCP #69

WRIT

SOLIS

Writ of Execution On Judgment
Bonneville County

10/13/2011

NOTC

LYKE

Amended Notice of Appeal

Dane H Watkins Jr

10/25/2011

MOTN

LYKE

Motion to Stay Execution of Judgment

Dane H Watkins Jr

LMESSICK

(SC) Notice of Appeal Filed

Dane H Watkins Jr

9/19/2011

10/6/2011

10/1212011

11/112011

Dane H Watkins Jr

$1,590,060.42 Dane H Watkins Jr

11/7/2011

HRSC

LMESSICK

Hearing Scheduled (Motion 11/21/2011 02:00
PM) Stay Execution

Dane H Watkins Jr

11/812011

NOTH

LYKE

Notice Of Hearing Re: Plaintiffs Motion to Stay
(11/21/11@2:00PM)

Dane H Watkins Jr

11/21/2011

DCHH

LMESSICK

Dane H Watkins Jr
Hearing result for Motion scheduled on
11/21/2011 02:00 PM: District Court Hearing Helc
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Stay Execution 50 pages

Date: 12/23/2011

Seve
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11/21/2011

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 11/21/2011
Time: 2:03 pm
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Christine Harris, Attorney: Kipp Manwaring
Party: Darryl Harris, Attorney: Kipp Manwaring
Party: The Bank Of Commerce, Attorney:
Douglas Nelson

11/23/2011

HRSC

LMESSICK

Hearing Scheduled (Hearing 12/14/2011 08:30
AM) Objection

LMESSICK

Notice of Hearing

Dane H Watkins Jr
Dane H Watkins Jr

BNDC

DOOLITTL

Bond Posted - Cash (Receipt 54938 Dated
12/2/2011 for 30000.00)

Dane H Watkins Jr

NOTC

DOOLITTL

Notice of Posting Security

Dane H Watkins Jr

12/5/2011

ORDR

LMESSICK

Order Granting Motion to Stay Exeuction

Dane H Watkins Jr

12/14/2011

DCHH

LMESSICK

Dane H Watkins Jr
Hearing result for Hearing scheduled on
12/14/2011 08:30 AM: District Court Hearing Hel<
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Objection 50 pages

12/15/2011

MINE

LMESSICK

Dane H Watkins Jr
Minute Entry
Hearing type: Motion
Hearing date: 12/14/2011
Time: 8:30 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Christine Harris, Attorney: Kipp Manwaring
Party: Darryl Harris, Attorney: Kipp Manwaring
Party: The Bank Of Commerce, Attorney:
Douglas Nelson

12/2/2011

MANWARING LAW OFFICE, P.A.
Kipp L. Manwaring ~ ISB 3817
381 Shoup Avenue, Suite 210
Idaho Falls, Idaho 83402
Telephone: (208) 782-2300
Facsimile: (208) 523-9109
Attorney for the Plaintiffs

ry

CASE ASSIGNED TO
JUDGE GREGORY S. ANDERSON

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE
DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,

)
)
)
Plaintiffs,
)
)
)
vs.
)
DUANE L. YOST and LORI YOST,
)
husband and wife, DUANE L. YOST
)
as Trusteee of the DUANE L. YOST
)
TRUST, THE BANK OF COMMERCE,
)
an Idaho Corporation and JOHN DOES I-X,)
)
Defendants.
)

Case No. CV-09- e~4ef>

COMPLAINT
Fee Category: A.l.
Fee: $88.00

The Plaintiffs, for a cause of action against the Defendants, complain and allege
as follows.
1.

The Plaintiffs, DalTyl HalTis and Christine Harris, are husband and wife

and at all times relevant here were residents of Bonneville County, Idaho.
2.

The Defendants, Duane L. Yost and Lori Yost, are husband and wife and

at all times relevant here were residents of Bonneville County, Idaho.
3.

Defendant, Duane L. Yost as Trustee of the Duane L. Yost Trust, (Trust),

upon information and believe is a living trust created and registered in Bonneville
County, Idaho.
4.

Defendant, The Bank of Commerce, (Bank), is an Idaho corporation with

its principal place of business in Bonneville County, Idaho.
5.

The Defendants, John Does I through X, are persons or entities whose

identities are not known that may have or claim an interest in the subject real property.
Complaint
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6.

Prior to November 1,2008 the Harris were the owners of that certain real

property (subject property) located in Bonneville County, Idaho and more particularly
described as follows.
Beginning at a point that is S.89°55'28"W. along the Section line 1326.98
feet from the North 14 Comer of Section 10, Township 1 North, Range 38
East of the Boise Meridian; running thence S.89°55'28"W. along said
Section line 1236.12 feet to the South Right-of-Way line of 65 th South;
thence along said South Right -of-Way line of 65 th South and the East
Right-of-Way line of 25 th East the following three (3) courses:
S.00012'54" E. 28.10 feet to a point of curve with a radius of 69.34 feet
and a chord bearing S.44°18'28"W. 98.29 feet; thence to the left along
said curve 109.24 feet through a central angle of 90°16'00"; thence
S.89°10'28"W. 28.71 feet to the West line of said Section 10; thence
S.00019'04"E. 1213.86 feet to the South line of the North 12 of the
Northwest 14 of said Section 10; thence N.89°S4'09"E. along said South
line 1327.87 feet; thence N.00003' 13"W. 1312.06 feet to the POINT OF
BEGINNING.
SUBJECT TO:
record.

existing County road Right-of-Way and easements of

Containing 39.96 acres
Together with all water rights, tenements, hereditaments, improvements,
and appurtenances thereon situate or in anywise appertaining thereunto.
Subject, however, to all reservations, restrictions, exceptions, easements
and rights-of-way or record or in use.

7.

During the months of September and October 2007 the Harrises and the

Yosts discussed a transaction where the Harrises agreed to sale and the Yosts agreed to
purchase the subject property for the purchase price of$800,000.00.
8.

At the time of the discussions between the Harrises and the Yosts, it was

contemplated that the subject property would be held for future development and the
Harrises and Yosts may join in a venture to develop the subject property.
9.

When the Harrises and the Yosts were discussing the transaction, both

parties believed there was money held in their respective accounts with Trigon Group, a
company owned and operated by Daren Palmer and with whom Duane Yost was
working.
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10.

As part of the planned transaction, the Yosts intended to transfer the

purchase price of $800,000.00 to the Harrises by transferring funds from Yosts' Trigon
account to the Harrises' Trigon account.
11.

Prior to delivering the Quitclaim Deed to the trust, Palmer circulated a

letter dated November 24, 2008 purportedly from a bank confirming it had on deposit in
the name of an entity associated with Palmer and or Trigon, a sum of money more than
sufficient to assure the Harrises and the Yosts of the availability of funds for their
accounts at Trigon.
12.

Relying upon the bank letter, the Harrises agreed to complete their

planned transaction and deliver a deed.
13.

Actual payment of the purchase pnce was material to the agreement

between the Harrises and the Yosts.
14.

At the Yosts' direction, on or about October 1, 2007, Trigon purportedly

transferred $800,000.00 from the Yosts' account to the Harrises' account. A copy of the
transfer ledger for the Harrises account at Trigon is attached as Exhibit A and
incorporated here by reference.
15.

Upon the Yosts' direction, and in reliance on Palmer's letter, Darryl Harris

as grantor executed a quitclaim deed conveying the subject property to the Trust as
grantees.

That quitclaim deed was recorded November 25, 2008 as Instrument No.

1317566 in the Recorder's Office for Bonneville County, Idaho. A copy of that quitclaim
deed is attached as Exhibit B and incorporated here by reference.
16.

Christine Harris did not execute the above quitclaim deed.

17.

Subsequently, the Harrises'

executed a corrected quitclaim deed

conveymg the subject property to the Yosts.

That quitclaim deed was recorded

December 2, 2008 as Instrument No. 1317892 in the Recorder's Office for Bonneville
County, Idaho. A copy of that quitclaim deed is attached as Exhibit C and incorporated
here by reference.
18.

Meanwhile, the Yosts executed a deed of trust nammg the Bank as

beneficiary and identifying the subject property as subject to the deed of trust. That deed
of trust was recorded November 21,2008 as Instrument No. 1317355 and re-recorded to
correct an error on the legal description on December 17, 2008 as Instrument No.
Complaint
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1319093 in the Recorder's Office for Bonneville County, Idaho. A copy of that deed of
trust is attached as Exhibit D and incorporated here by reference.
19.

Later, the Yosts executed another deed of trust nammg the Bank as

beneficiary and identifying the subject property as subject to the deed of trust. That deed
of trust was recorded December 30, 2008 as Instrument No. 1319937 in the Recorder's
Office for Bonneville County, Idaho. A copy of that deed of trust is attached as Exhibit E
and incorporated here by reference.
20.

Beginning in late December 2008 through January 2009 information came

forward showing the Harrises' account and the Yosts' account with Trigon was false
where Trigon had no funds or assets.
21.

Based upon information presented by the receiver appointed for Trigon in

2009, it was shown that the purported money transfer between Trigon accounts from the
Yosts to the Harrises on October 1, 2007 was fictitious where no actual funds existed in
either accounts at the time and, consequently, no actual transfer of $800,000.00 was
made.

COUNT 1- VENDOR'S LIEN
22.

All prior allegations are restated.

23.

In accordance with Idaho Code § 45-801, the Harrises have a vendor's lien

on the subject property in the amount of$800,000.00.
24.

The Harrises are entitled to judgment of foreclosure of their vendor's lien

against the subject property.

COUNT 2 - EQUITABLE MORTGAGE
25.

All prior allegations are restated.

26.

At the time the Harrises delivered the quitclaim deeds to the Trust and the

Yosts, there existed a debt from the Trust and the Yosts to the Harrises in the amount of
$800,000.00.
27.

The Trust and the Yosts have failed to payor satisfy that debt.

28.

It was the intention of the parties that the Harrises' interest in the subject

property would be protected and secured until the amount of $800,000.00 was paid in
full.
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29.

The Trust and the Yosts possess an interest in the subject property capable

of being encumbered by a mortgage.
30.

The Harrises are entitled to an equitable mortgage interest in the subject

property with a priority date of October 1,2007.
31.

The Harrises are entitled to judgment of foreclosure on those mortgages in

accordance with Count 6.
COUNT 3 - LACK OF CONSIDERATION AND FAILURE OF
CONSIDERA TION

32.

All prior allegations are restated.

33.

Darryl Harris' delivery of the quitclaim deed to the Trust was in exchange

for consideration of payment in full of the purchase price.
34.

There was no payment of any amount from the Trust to the Harrises.

35.

The Harrises' delivery of the quitclaim deed to the Yosts was in exchange

for consideration of payment in full of the purchase price.
36.

There was no payment of any amount from the Yosts to the Harrises.

37.

The agreement between the Harrises and the Trust and the Yosts for the

conveyance of the subject property in exchange for payment in full of the purchase price
was invalid from the beginning for lack of consideration.
38.

The agreement between the Harrises and the Trust and the Yosts for the

conveyance of the subject property in exchange for payment in full in unenforceable and
fails for failure of consideration.
39.

The Harrises are entitled to judgment declaring the agreement between

them and the Trust and the Yosts is invalid and set aside, restoring title to the Harrises
free of any interest or claim of the Trust and the Yosts' and their creditors.
COUNT 4 - MUTUAL MISTAKE

40.

All prior allegations are restated.

41.

The Harrises' agreed to sell the subject property under the mistaken belief

that the purchase price would be paid out of funds in the Yosts' account with Trigon.
42.

The Yosts purchased the subject property under the mistaken belief that

their account with Trigon contained actual money that was transferable to the Harrises'
account at Trigon for payment ofthe purchase price.
Complaint
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43.

After the Harrises delivered to the Yosts the quitclaim deeds conveying

title to the subject property, it was discovered that there was no money in the Yosts'
account at Trigon, nor was there any money in the Harrises' account at Trigon, and, in
fact, the purported transfer of funds in October 2007 was falsely represented by Darren
Palmer.
44.

Based upon the mutual mistake, the Harrises are entitled to judgment

rescinding the agreement with the Yosts and restoring title to the subject property in the
Harrises' name free of any claims of the Bank.
COUNT 5 - QUIET TITLE

45.

All prior allegations are restated.

46.

The Harrises have held the subject property as community property prior

to November 25, 2008.
47.

Christine Harris did not execute the quitclaim deed to the Trust.

48.

In accordance with Idaho Code § 32-912, the deed between Darryl Harris

and the Trust is void.
49.

For lack of consideration and or failure of consideration, the quitclaim

deed from the Harrises to the Yosts is invalid.
50.

Based upon mutual mistake, the agreement between the Harrises and the

Yosts, including the delivery of a quitclaim deed to the Trust, should be rescinded and
title to the subject property should be restored in the Harrises' name.
51.

Where the quitclaim deeds to the Trust and the Yosts are void and invalid,

the Yosts had no title to or interest in the subject property to grant deeds of trust to the
Bank.
52.

The Harrises are entitled to judgment quieting title to the subject property

in their names free of any claims or interests of the Trust, the Yosts and the Bank.
COUNT 6 - DEED AS SECURITY

53.

All prior allegations are restated.

54.

In accordance with Idaho Code § 45-904, the quitclaim deed from Darryl

Harris to the Trust should be deemed a mortgage for the security of the purchase price.
55.

In accordance with Idaho Code § 45-904, the quitclaim deed from the

Harrises to the Yosts should be deemed a mortgage for the security of the purchase price.
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56.

The Harrises are entitled to judgment declaring the quitclaim deeds are

mortgages to secure payment of the purchase price with a priority date of October 1,
2007.
57.

The Harrises are entitled to jUdgment of foreclosure on those mortgages in

accordance with Count 6.

COUNT7-FORECLOSURE
58.

All prior allegations are restated.

59.

The Trust and the Yosts breached their obligation by failing to pay

the Harrises the purchase price of$800,000.00.
60.

As a result of the Trust's and the Yosts' breach, the Harrises are

entitled in accordance with their vendor's lien, equitable mortgage, and deed as
security to foreclose on the subject real property to satisfy all past and accruing
debt.
61.

Presently, the principal amount owing is $800,000.00 with interest

accruing at the statutory rate of 12.0% from October 1, 2007, making a per diem
rate of$275.86.
62.

The interests of the Bank and all the John Doe Defendants are

subordinate, junior and inferior to the vendor's lien, equitable mortgage, and deed
as security in favor of the Harrises.
63.

As part of any judgment of foreclosure, the Harrises are entitled to

have the Sheriff of Bonneville County sell the subject property and apply all
proceeds first to the full satisfaction of their vendor's lien, equitable mortgage,
and deed as security interest and any excess proceeds may be applied to the
remaining interests ofthe defendants as determined by their respective priority.

ATTORNEY FEES
The Harrises have retained the services of Manwaring Law Office, P.A., to assist
them in prosecuting this action and in accordance with I.C. § 12-120, 121 and applicable
provisions of the Idaho Rules of Civil Procedure, they are entitled to an award of all costs
and reasonable attorney fees they incur.

WHEREFORE, the Plaintiffs request relief as follows:
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1.

Judgment granting the Harrises a vendor's lien in the amount of

$800,000.00 on the subject property and giving the Harrises' vendor's lien priority over
any and all other liens and interests arising after October 1,2007.
2.

Judgment granting the Harrises an equitable mortgage in the amount of

$800,000.00 on the subject property and giving the Harrises' equitable mortgage priority
over any and all other liens and interests arising after October 1, 2007.
3.

Judgment granting the Harrises a deed as security mortgage in the amount

of $800,000.00 on the subject property and giving the Harrises' mortgage priority over
any and all other liens and interests arising after October 1, 2007.
4.

Judgment declaring the agreement between the Harrises and the Trust and

the Yosts resulting in the recording of quitclaim deeds was invalid for lack of
consideration and setting aside the quitclaim deeds.
5.

Judgment granting rescission of the agreement between the Harrises and

the Yosts, including the delivery of a quitclaim deed to the Trust, and restoring to the
Harrises title to the subject property free of any claims of the Bank and all John Doe
Defendants.
6.

Judgment declaring the quitclaim deed from Darryl Harris to the Trust is

void in violation of Idaho Code § 32-912,
7.

Judgment quieting title to the subject property in the Harrises' names free

of the claims and interests of the Trust, the Y osts, the Bank and all John Doe Defendants.
8.

Judgment in the amount of $800,000.00 against the Trust and the Y osts,

jointly and severally, together with accruing interest at 12% from October 1, 2007 to the
date of judgment.
9.

Judgment of foreclosure decreeing:
(a)

The Harrises' vendor's lien, equitable mortgage, and deed as

security are superior and prior to any subsequent liens, claims or interests, recorded or
unrecorded;
(b)

Any and all persons claiming under, by or through the Trust and

the Yosts are barred and foreclosed of all right, title, claim, equity, or interest in and to
such property, and any part thereof;
(c)

The Harrises' vendor's lien equitable mortgage, and deed as
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security be foreclosed and decree of foreclosure be made by this court directing a sale of
the subject property by the Sheriff of Bonneville County, Idaho, according to law and the
practice of the court;
(d)

The proceeds from such sale are applied first to the amounts due to

(e)

All defendants herein named be foreclosed of all claims or rights in

the Harrises;

and to the subject property, save and excepting for the statutory right of redemption;
(f)

The Harrises may become a purchaser at such sale;

(g)

The Sheriff execute a certificate of sale to the purchaser at such

sale;
10.

An award of costs, expenses and reasonable attorney fees incurred.

11.

For such further and other relief as the court may deem just equitable.

Dated this ~ day of June 2009.

~~

KIPP L. MANWARING, ESQ.
Attorney for the PlaintIffs
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Trigon Group, Inc.
1075 S. Utah Ave. Suite 325
Idaho Falls, Idaho 83402
(208) 524-4496

Account No.
K2-1107

To:
Darryl Harris
3232 E. 65th S.
Idaho Falls, ID 83406

Date
31-Dec-07

Page
1 of 1

Summary Account Quarterly Statement
Regulated I Non-segragated funds - $

Account of:

Darryl Harris (Regular)

~
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Ree~d for : OUANE YOST'

QuitClaim Deed

RONALD LO.NGMORe
Ex-QlWclo ReeorCler Oep
Inde.lo. C>eeO,gurr-ClAIII

t--------.,;_

Darryl Harris, Grantor, ofldaho Falls, Idaho hereby RELEASES, and Forever
QUITCLAIMS to the Duane L. Yost Trust, Grantee, for good and valuable
consideration the following described tract ofland in Bonneville County, State ofIdaho,
subject to the encumbrances owed and reservations noted thereon, to-1hit:
Beginning at a point that is S.89°SS'28"W. along the Section line 1326.98 feet from the North V.
Comer of Section 10. Township 1 North, Range 38 East of the Boise Meridian; running thence
S.S9" 55'28"W. along said Section line 1236.12 feet to the South Right-of-Way line of 65th South; thence
along said South Right-of-Way line of6S lh South and the East Right-oC-Way line of25 1h East the foUowing
three (3) ,ourses: S.OO" 12'54" E. 28.10 feet to a point of curve with a radius of 69.34 feet and a chord
bearing S.44° 18'28"W. 98.29 feet; thence to the left along said curve 10924 feet through a central angle
of 90 0 16'00; thence S.89" lO'28"W. 28.71 feet to the West line of said Section 10; thence
8.oo o I9'04"E. 1213.86 feet to the South line of the North 1/2 ofthe Northwest 1/4 of said Section 10;
thence N. 89° 54'09" E. along said South line 1327.87 feet; thence N.Qoo03'13"W. 1312.06 feet to

the POINT OF BEGfNNING.
SUBJECT TO: existing County road Right-or-Way and easements of record.
Containing 39.96 acres

-~~--

---'-'-- ...

Together with all water rights, tenements, hereditaments, improvements, and
appurtenances thereon situate or in anywise appertaining thereunto. Subject, however. to
all reservations, restrictions, exceptions, easements and rights-of-way of record or in use.
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Instrument # 1317892
IDAHO FAlLS. BONNevlLLE, IDAHO
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Recorded for ; ROBERT CRAND
RONALD LONGMORE
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H: 3.00
Ex-Ofr1C:1o Reeor_ 0eputy""""'lF:r....-----"'7Inc'" to: DEED. QUT.Q.AlIII

This deed corrects Instrument Number 1317566

Darryl Harris and Christine Harris, Husband and Wife, Grantors, of Idaho
Falls, Idaho hereby RELEASES, and Forever QUITCLAIMS to Duane Yost and Lori
Yost, Grantees, for good and valuable consideration the folloVring described tract ofland
in Bonneville County, State ofJdaho, subject to the encumbrances owed and reservations
noted thereon, to-wit:
Beginning at a point that is S.89°5S'28"W. along the Section line 1326.98 feet from the North ~
Comer of Section 10, Township 1 North, Range 38 East of the Boise Meridian; running thence
S.89°SS'2S"W. along said Section line 1236.12 feet to the South Right-of-Way line of 65t1l South; thence
along said South Right-of-Way linGo of 651h South and the East Right-of-Way line of2S lh East the following
three (3) courses: S.Ooo 12'54" E. 28.10 feet to a point of curve with a radius of 69.34 feet and a cbord
bearing S.44° IS'28"W. 98.29 feet; thence to the lell along said curve 109.24 feet through a central angle
of 9(}0 16'00; thence S.89° lO'28"W. 28.7l feet to the West line of said Section 10; thence
S.OO° 19'04"E. 1213.86 feetto the South line of the North 112 oftbe Northwest )/4 of said Section 10;
thence N. 89° 54'09" E. along said South line 1327.87 feet; thence N.OO D 03'13"W. 1312.06 feet to
the POINT OF BEGINNING.

SUBJECT TO: existing County road Right-of.Way and easements of record.
Containing 39.96 acres

Together with all water rights, tenements, hereditaments, improvements, and
appurtenances thereon situate or in anywise appertaining thereunto. Subject, however, to
all reservations, restrictions, exceptions, easements and rights-of.",,-ay of record or in use.
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2. CONVEYANCE. For good and valuable consideration. the receipt and sufficiency of which
is acknowJedged, and to secure the Secured Debt thereafter definedl, Grantor irrevocablv
grants, bargains, sells .IJrId conveys to Trustee, in trust for the benefit of Lender, with
power of sale. the following described property:
SEE EXHIBIT "II" WHICH IS ATTACHED HERETO AND MADEA PART HEREOF.

The property is located in -,BON=~NEVI:.:.:::l~l£____-'r.:::=_ _ _ _ _ _ _ at _ _ _ _ __
-

TOO BAR£GROIIND

IDAlIa fAllS

~~~~---.~~~~)~---------

it....,.)
14__

,Idaho 83404

-'~~~cz~~~C~O~OO~)-----

Together with alf rights, easements, appurtenances, royalties. mineral rights, oil and gas
rights, crops, timber, aU diversion payments or third party payments made to crop
producers, :and all existing and future improvements. structures, fixtures. and
replacements that may now, or at any time in the future. be part of the relilt estate
described above (all referred to as ·Property"l. The term Property also includes, but is not
limited to, any and all water wells, water, ditches, reaervoirs. re6'erVoir sites snd dams
located on the real astate and all riparian and water rights associated with the Prop$rty.
however Qatabflllhed.
3. MAXIMUM OBLIGATION LIMIT. The total principal amount of the Secured Debt (hereafter
defined) secured by this Deed of Trust at anyone time ahall not exceed
$ l,O!!O,O!)O.O!l
• This limitation of amount does not include interest, loan
charges, commitment fees, brokerage commissions, attorneys' fees and other charges
validly made pursuant to this Oeed of TrU$t and does not apply to advances lor intereat
accrued on such advances) made und&r the terms of this Deed of Trust to protect
lender's security and to perform any of the covenants contained in this Deed of Trust.
Future advances are contemplated and, along with other future obligations. ale secured
by this Deed of Trust even though all or part may not yet be advanced. Nothing in this
Deed of Trust, however, shall constitute a commitment to make additional or future loans
or advances in any amount. Any such commitment would need to be agreed to in a
separate writing.
4. SECURED DEBT DEFiNED. The term 'Secured Debt" includes. but is not limited to, the
follOWing:
A. The promissory notals}, contractls), guaranty/iest or other evidence of debt
described below and all extensions, renewalll, modifications or substitutions
IEvidence of DebU (e.g., borrower's name. nate Ilmounr, interest late, IYIlJturity'
d(Jte):

N1ITE DAlED 1112112008 FOR DUANf YOST IN TH~ AMOUNT Of $1.000,000.00. LOAN Will MATURE ON
1112112009.

S.

6.

1.

8.

9.

B, All 1uture advances from Lender to Grantor or other future obligations of Grantor to
lender under any promisliOry note, contract, guaranty, or other evidence of debt
existing now or executed after this Deed of Trust whether or not this Deed of Trust
is specifically reierred to in the evidence of ~ebt..
.
C. All obligations Grantor owes t~ Leno;ler, which no~ .IIXlst or !Tla:~ !ater arase, to the
;)xtent not prohibited by law, Including, but not limited to, liabilities for overdrafts
relating to any deposit aooount agreement betwe~n Grantor and lender.
.
.
O. All additional .sum.. advanced and expenses IncUf!'ed by Lender for 1I1SUnng,
preserving or othet'wise protecting the Property and Its value and any other sums
advanced and expenses incurred by lander under the terms of this Deed of Trust,
plus interest at the highest rata in affect, from time to time, as provided in the
l:videnca of Debt,
E. Grantor's performance under the terms of any instrument evidencing a debt by
Grantor to lender and any Deed of Trust securing, guDfantying, or otherwise
relating to the debt.
If more than one person signs this Deed of Trust as Grantor, each Grantor agrees that
this Deed of Trust will secure all future advances and luture obligations described above
that are given to or incurred by anyone or more' Grantor, or anyone or more Grantor and
others. This Deed of Trust will not secure arrt other debt if Lender fails, with raspect to
such other debt, to make any required disclosure about this Deed of Trust or if Lender
fails to give any required notice of the right of rescission.
PAVMENTS. Grantor agrees to make all payments on the Se<;ured Debt when due and in
accordance with the terms of the Evidence of Debt or this Deed of Trust. If any note
evidencing the Secured Debt contains a variable rate feature. Grantor acknowledges that
the interest rate, payment terms, or balance due on the loan may be indexed, adjusted,
renewed or renegotiated.
WARRANTY OF TITlE. Grantor covenants that Grantor is lawfully seiled of the estate
conveyed by this Deed of Trullt and has the right 10 irrevocably grant, ()Oflvey and sell to
Trustee, in trust, with power of sale, the Property and warrants that the Property 18
unencumbered, except for encumbrances of record,
CLAIMS AGAINST TITLE. Grantor will pay all' taxes, assessments, liens, encumbrances,
lease payments, ground rents, utilities, and other charges relating to the Property when
due. Lender may require Grantor to provide to Lender copies of aU notices that such
amounts are due and the receipts evidencing Grantor's payment. Grantor will defend title
to the Property against arrt c~ims that would impair the lien of this Deed of Trust.
Grantor sgre.... to assign to lender, a$ requeeted by Lendar, any rights, claims Of
defenses which Grantor may have agaiost parties who supply labor or materials to
improve or mointain the Property.
PRIOR SECURITY INT~STS. With regard to any othec mortgage. deed of trust, security
agrOHIment or other lien document that cre.ted a prior security interest or encumbrance on
the Property aOO that may have priority over tm; Deed of Trust, Grantor agrees:
A. To make "II payments when due and to perform or comply with all covenants.
B. To promptly deliv&r to lender any notices that Grantor receives from the holder.
C. Not to make or permit any modification or extension of, and not to request or
accept any futur", advances under any note or agreement secured by, the other
mortgage, deed of trust or security agreement unless Lender consents in writing.
DUE ON SALE OR ENCUMBRANCE. Lander may, at its option. declare the entire balance
of the Secured Debt to be immediately due and payable upon the creation of any lien,
encumbrance, transfer, or sale, or contract for any of these on the Property. However, if
the Property includes Grantor's residence, this section shaH be subject to the restrictions
imposed by federal law (t2 C.F.R. 591), as applicable. For the purposes of this section,
the term "Property· also includes any interest to aU or any part of the Property. This
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covenant shall run with 1hfI Property and snail remain in effect until the Secured Debt is
paid in full and this Deed of Trust is released.
10. TRANSfER OF AN INTEREST IN THE GRANTOR. Lander may demand immediate payment
of the debt/51 if Grantor is not a natural person and fails to obtain Lender's prior written
consent before organizing, merging into, or consolidating with an entity; acquiring all or
substantially all of the asSGts of another: materially changing the legal structure,
management, ownership or financial condition; or effecting or entering into a
domestication. conversion or interest exchange.
11. ENTITY WARRANTIES AND RePRESeNTATIONS. If Grantor is an entity other than a
natural person I_uch as a corporation or other organitationl, Grantor makes to Lender the
following warranties and repreaentations Which shall he continuing as long as the Secured
Debt remains outstanding:
A. Grantor is an 4II1tity which is duly organized and validly existing in the Grantor's
state of incorporation (or organization). Grantor is in good standing in all states in
which Grantor transactli business. Grantor has the power and authority to own the
Property and to carry on its business 8S now being conducted and, as appliceblo, is
qualified to do so in each state in which Granter operates.
B. The execution. delivery and performance of this Deed of Trust by Grantor and tha
obligation evidonced by the Evid<HlCe of Debt are within the power of Grantor, have
been duly authorized, have received all necessary gOl/emmental approval, and will
not violate any provision of law, or order of court or gOl/ernmental agency.
C. Other than disclosed in writing Grantor has not changed its name within the last
ten vears and has not used any other trade or fictitious nama. Without Lender'.
prior written COIlISIInt, Grantor does not and will not use any other name and will
preaerve its existing name, trade names and franchises until the Secured Debt is
satisfied.
12. PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Grantor wiH keep the
Property in good condition and make all repairs that are reasonably neceasary. Grantor
will give Lender prompt notice of any Ios$ or damage to the Property. Grantor will keep
the Property free of noxious weeds and grasses,Grantor will not initiate, join in or
cO...l1t to any chango. in any private restrictiva col/enant, zoning ordinance or other
public or private restriction limiting or defining the uses which may be made of the
Property or any part of the Property, without Lender's prior written consent. Grantor will
notify Lender of all demands, proceedings, claims, and actiona against Grantor or any
other owner made Wldflf law or regulation regarding use, ownership and occupancy of
the Property. Grantor win comply with all legal requirements and restrictions, whether
public or private, with respect to the use of the Property. Grantor also agrees that the
nature of the occupanc;V and use will not change without Lender's prior written consent.
No portion of the Property will be removed. demolished or materially altered without
Lender'lt prior written consent a)(cept thet Grantor has the right to remove items of
personal property comprising a part of the Property that ~me worn or obsolete,
provided that such personal property is replaced with other personal property at least
equal in value to the replaced personal property. free
any title retention devie...
security agreernent or other encumbrance. Such replacement of pel'8onal property will be
deemed subject to the security interest created by this Deed of Trust. Grantor shall not
partition or subdivide the Property without Lender's prior written consent. lender or
Lender's agents may, at Lender's option, enter the Property at anv reasonable time for
the purpose of inspecting the Property. Any inspection of the Property shall be entirely for
Lender's benefit aod Grantor will in no way rely on lend...·s insPf,tCtion.
13. AlITHORITY TO PERFORM. If GrantQf fails to perform any of Grantor's duties under this
Deed of Trust, or an.,. other mOrtgllge, deed of trust, security agreement .or other lien
c

'rom
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document tMt MS priority over this D....d of Trust. lender may. without notic.~ perform
the duties or cause them to be performed. Grantor apPOints Lender as attorney In fac~ to
sign Grantor's 'name or pay any amount necessary for performance. If any constructIon
on the Property is discontinued or not caNied on In a reasonable manner, lender may do
whatev&!' II ne<:essary to protect Lender's security int&rest in the Property. This may
include completing the con5truction.
Lender'lI right to perform for Grantor shall not create an obligation to perlorm. and
Lender'lI failure to perform will not preclude Lender from Ilxefci~ng any of Lencle(s o~r
rights under the law or this Deed of Trust. Any amounts paid by Lender for Insunng,
preserving or otherwise proteCting the Property and Lender's security. interest win be due
on demand and will bear interest from the date of the payment untd paid in full at the
interest rate in effect from time to time according to the terms of the Evidence of Oebt.
14.ASSIGNMENT OF LEASES AND RENTS. Grantor absolutely, unconditionally, irrevocably
and immediately assignli, grants, bargains and conveys to Lender all the right, title and
interest in the following (Property).
A. Existing or future leases, subleases,. licenses, guaranties and any other written or
verbal agreements for the use and occupancy' of the Property, including but not
limited to, any extensions, renewals, modifications or replacements ILeaS8llI.
B. Rents, issues and profits, including but not limited to, security deposits, minimum
reom, percentage rents, additional rvnts, common area maintenance charges,
par1cing charges, real e!ltate taxes, other applicable taxes, insurance premium
contributions, liquidated damages following default. cancellation premiums, "loss of
rents" insurance, guest receipts. revenues, royalties, proceeds, bonuses, accounts,
contract rights, general intangibles, and all rights and claims which Grantor may
have that in any way pertain to or are on account of the use or occupancy of the
whole or any part of the Property fRentsl,
In the event any item li3ted as Leases or Rents is determined to be personal property, this
Assignment will also be regarded as a security agreement.
Grantor will promptly providv Lender with copies of the Leases and will certify these
Leases are true and correct copies. The existing Leases will be provided on execution of
the Assignment, and all future Leases and any other information with re$pect to these
Leases will bit provided immediately after they are executed. Lender grants Grantor a
revoc::able license to collect, receive, enjoy and use the Rents as long liS Grantor is not in
default. Grantor's default aoJtomaticllllv and immediately revokes this license. Grantor will
not collect in edvance any Rents due in future lease period$, unless Grantor first obtains
lender's written consent. Amounts collected will be applied at Lender's discretion to the
Secured Debts, the costs of managing, protecting and preserving the Property, and other
nece56ary expenses. Upon default, Grantor wit! receive any Rents in trust for Lender and
Grantor will not comn-.ingle the Rents with any other funds. When Lender so directs,
Grantor will endorsa and deliver any payments of Rents from the Property to Lender.
Grantor agrees that Lender will not be considered to be a mortgagee-in-possession by
executing. this Security Instrument or by collecting or receiving payments on the Secured
Debts, but 0l'I1y may become a mortgagee-in-possession after Grantor's license to collect,
receive, enjoy and use the Rents is revoked by Lender or automatically revoked on
Grantor's default, and lender takes actual possession of the Property. Consequently, until
lender takes actual possession of the Property, Lender is not obligated to perform or
discharge any obligation of Grantor under the Leases, appear in or defend any action or
proceeding relating to the Rents, the Laa_ or the Property, or be liable in any way for
any injury or damage to any person or property sustained in or about the Property.
Grantor agrees that this Security Instrument is immediately effective between Grantor and
lender and effective as to third parties on the recording of this Assignment.
As long 1111 this Assignment i8 in effect, Grantor warrants and represents that no default
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exists under the leases. and the parties subject to the leases nave not viullJted any
applicable law on leases, licenses and landlords and tenants. Grantor. at ita sole cost and
expense, will keep, observe and perform, and require all other parties to the leases to
comply with the leases and any applicable law. If Grantor or any party to the lease
defaults or fails to observe any applicable law, Grantor will promptly notify Lender. If
Grantor neglects or refuse5 to enforce compliance with the terms of the leases, then
lender mlly', at lender's optiun, enforce compliance.
Grantor WIU not sublet, modify, extend, cancel, or otherwise alter the Leases, or accept
the surrender of the Property covered bV the Lease" (unless the leases so requirel
without Lender's conaertt. Grantor will not assign, compromise, subordinate or encumber
the leases and Rams without Lendllf' a prior written consent. Lender dOlla not assume or
become liable ior the Property's maintenance, depreciation. or other losIIea or damages
when Lender acts to manage, protect or preServe the Property. except for losses and
damages due to Lender's gross negligellCe or intentional torts. Otherwise, Grantor will
indemnify lender and hOld Lender harmleS$ for all liability, 10$$ or dam8ge that Lender
may incur when lender opts to exercise any 01 its remedies againat any party obligated
under the Leases.
15.CONDOMINRJMS: PlANKED UNJT DEVElOPMENTS. If the Property includes a unit in a
condominium or a planned unit development, Grantor will'perform all of Grantor's duties
under the covenants, by-laws, or regulations of the condominium or planned unit
development.
16. DEFAUlT. Gmntor wm 1M in default if any of the following occur:
A. Any party obligated on the Secured Debt fails to make payment when due;
B. A breach of any term or covenant in this Deed of Trust, any prior mortgage or any
con8tl'uction Joan agrMment, security agreement or any other document
evidencing, guarantying, "cueing or otherwise relating to the Secured Debt;
C. The making or furnishing of anv verbal .or written representation, statement or
warrenty to Lender thIIt is false or incorrect in any material respect by Grantor or
any person or entity obligated on the Secured Debt:
D. The death. d"l8solution, or insolvency of, appointment of a receiver for. or
application of any debtor relief law to, Grantor or any person or entity obligated on
the Secured Debt;
.
E. A good faith belief by Lender 8t any time that Lender ie insecure with respect to
any perllon or entity obr.gated on the Secured Oebt or that the prospect of anv
payment is impaired or the value of the Property i$ impaired;
F. A material advllll's.e ehange in Grantor's business Including ownership. management.
and financial conditions. which Lender in its opinion believes impairs the value of
the Property or repaVlTl6nt of the Secured Debt; or
G. Any loan proceeds are used for a purpose that will contribute to excessive erosion
of highlV erodible land or to the conversion of wetlands to produce an agricultural
commodity. as further explained in 7 C,F.R. Part 1940. Subpart G. Exhibit M.
17. REMEDIES ON DEFAULT. In some instances, federal and state law will reqwre Lender to
provide Grantor with notice uf the right to cure, mediation notices or other notices and
may e8tllblish time schedules for foreclosure actions. Subject to these limitations. jf anv,
Lender may accelerate the Secured Debt and foreclose this Deed of Trust in B manner
provided by law if this Grantor is in default.
At the option of Lender, all or any part of the agreed fees and chargea, accrued interest
and principal shall become imm$diately due and payable, aftar giving notice if requited by
law, upon the occurrence of a default or anytime thereafter. In addition, lender shall be
entitled to all the remedies provided by law, the evidence of Debt, other evidences 01
debt, this Deed of Trust and any related dOCl.mants, including without limitation, the
power to lIIell the Property.
AGCOftDlD.tO ISJ131200B
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If there is a default, Trustee shall. in addition to any other permin&d remedy. at the
request of L&nder. adv&rtise and sell the Property as a whole or in separate parcels at
public auction to the higMst bidder for cash Bnd convey absolute title tlee and clear of all
right. title and interest of Grantor at such time and place as Trust&e designates. Tiustee
shall gille notice of sale including the time, terms. and place of sale and a description of
the property to be sold as required by the applicable law in effect at the time of the
proposed sale.
Upon sale of the Property end to the extent not prohibited by law. TfU9tee sha n make and
deliver II deed to the Property sold which Cotlll&ys absolute title to the purchaser, and
after first paying all fees, charges and costs, shall pay to lender all moneys advanced for
repairs. taxes, insurar.ce, liell$, asses$IT\ents and prior encumbrances and interest
thereon. end the principal and interest on the Secured Debt. paying the surplus. if any, to
Grantor. Lender may purche,. the Property. The tecitals in any deed of conveyance shall
be prima facie evidence of the facts set forth therein.
All remedies are distinct, cumulative and not exclusive. and lender is entitled to all
remedies provided at law or equity. whether expressly set forth or not. The acceptance
by Lender of any sum in payment or partial payment on the Secured Debt after the
balance is due or is accelerated or after foreclosure proceedings are filed shall not
cOll$titute a waiver of Lender's right to require full and complete cure of any e)(isting
default. By not exercising any remedy on Grantor's default, Lender does not waive
lender's right to later consider the event a default if it continues Of happens again.
18. EXPENSES; ADVANCES ON COVENANTS; AlrORN£YS' FEES; COllECTION COSTS.
Except when prohibited by law, Grantor agrees to pay all of Lender's expenses if Grantor
breaches any covenant in this Deed of Trust. Grantor will also pay on demand all of
Lender's expenses incurred in collectin9, insuring, preserving or protecting the Property or
in any inventories. audits, inspections or other examination by Lender in respect to the
Property. Grantor agrees to pay all costs and expenses incurred by Lender in enforcing Of

protecting Lender's rights and remedies under this D&ed of Tru/lt, including, but not
limited to. attorneys' fees, court costs, and other legal expenses. Once the Secured Debt
is fully and finally paid, Lender agrees to release this Deed of Trust and Grantor agrees to
pay for any recordation costs. All such amounts are due on demand and will bear interest
from the time of the advance at the highest rate in effect. from time to time. as provided
in the Evidence of Debt and as permitted by low.
19.ENVJRONMENTAl. LAWS AND HAlARDOUS SUBSTANCES. As used in this section, (1)
"Environmental Law" means. without limitation, the CompreheMive Environmental
Response. Compensation and Liability Act (CERCLA, 42 U.S.C. 9601 et seq.), all other
federal, state and local laws, regulations, ordinances, court orders, attomey general
opinions or interpretive Jenera concerning the public health. safety, welfare, environment
or a hazardous substance; and (2) "Hazardous Substance" meall$ any toxic, radioactive
or hazardous material. waste, pollutant or contaminant which hes characteristics which
render the substance dangerous or potentiaHy dangerous to the public health. safety.
welfare or environment. ThG term includes, witflout flmitation, any substances defined as
"hazardous material, ~ "toxic substances." "hazardous waste" or "hazardous substance"
under any Environmental Law. Grantor reprllll8nts, warrants and agrees that, except as
previousfy diaclosed and acknowledged in writing:
A. No Hazardous Substance has been, is. or will be located. transport&d,
manufactured. treated, refined. or handled by any person on, under or about the
Property, except in the ordinary course of business and in striot compliance with aU
applicable Envifl1nmental Law,
B. Grantor has not and wiD not cause. contribute to, or permit the release of any
Hazardous Substance on the Property.
SfIUJI~ trwtrurnont~/~M~O
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C. Grantor will immediately notify Lender if
a release or threatened release 'of
Hazardous Subatence ocr;:urs on, unde.r or about the Property or migrates 10r
threatens to migrate fTom nearby property; or (2) there is II violation of ally
Environmentel Law concemIng the Property. In such an went, Grantor will tlIke all
necessary remedial action in a«l4:ordance with Environmental Law.
D. Grantor has no knowledge of or reason to believe there is any pending 01'
threatened investigation, claim, or proceeding of any kind relating to f 1) any
Hazardous Substance located on, under 01' about the Property; or (2) any violation
by Grantor oc any tenant of any Environmental Law, Grantor wi/I immediately notify
lender in writing as soon 8S Grantor has reasen to believe tIlere is any such
pending or threatened investigation, claim, or proceeding. In such an event, Lender
has the right, but not the obligation, to participate in any such proceeding including
the right to receive copies of any documents relating to such proceedings.
E. Gramer and every tenant have been, ara and shall remain in full complianc8 with
any applicable ElWironmental Law.
F. There are no unlierground storage tanks, private ckmpa or open wells located on or
under the Property and no such tlInk, dump or well will be added unless Lender
first consents in writing,
G. GlClntor wm regtf.arty inspect the Property, monitor the activities and operl\tions on
the Property, and confirm that all permits, licenaes or approvals required by any
apprlC8bl. Environmental Law are obtained and complied with.
H, Grantor will permit, or cause any tenant to permit, Lender or Lend.r~s agent to
enter and inspect the Propeny and review all records at any _nabl. time to
determine (1) the existence, location and nature of any Hazardous Substance 0,1,
under or about the Property; (2) the existence, location, nature, and magnitude IIf
any Hazardous Substance thet has been released on, under or about the prodeni;
or (31 whether or not Grantor and any tenant are in compliance with applibble
Environmental Law.
;
I. Upon Lender's request and at any time, Grantor agreas, at Grantor's "xpe~, to
engage a qualified environmental engineer to pre~re an "nvironmental audit of the
Property and to submit the results of such audit to Lender, The choice of the
environmental engineer w/lQ will perform such audit il; subject to LendeI's approval.
J. Lender has the right, but not the obligation, to perform any of Grantor's obligations
under this 58()tion at Grantor' 5 expen$O.
K. As a conaequence of any breach of any representation. warranty or promise made
in tnis section. (11 G!'antor will indemnify and hold Lender and Lender's s~.S$Ors
or a$$igna harmless from and against all losses, claima, demands, liabilities,
damages, cleanup. response and remediation costs, penalties and expenses,
ineluding without limitation all costs of litigation and attomeys' fees, which lender
and Lender'. S\lCC8Ssors or assigns may sustain; and 121 at Lender's discretion,
Lender may release this Deed of Trust and in return Grantor w~1 provide Lender
with collateral of at least equal value to the Property SGCured by this Deed of Trust
without prejudice to any of Lender's rights under this Deed of Trust.
L. Natwithatanding any of the language .contalned in this Deed of Trust to the
contrary. the terms of this section shall survive any foreclosure or satisfaction of
this Deed of Trust regardless of any passaga of title to Lender Of any disposition by
Lender of any or all of the Property. Any claims and defenses to the contrary are
her4ilbY\l\laived.
20. CONDEMNATION. Grarrtor will give Lender prompt notice of any action, real or
threatened, by private or public entiti8$ to purchase .or take any or all of the Property,
including any easemen1:l, thr~h condemnatIon. eminent domatn, or any other means.
Grantor further agrees to notify Lender of any proceedinge illlltituted for the establishment
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of any sewer water, cooseorvation, ditch, drail\llQ(I, or other district relating to or binding
upon the ProPerty or any part of it. Grantor authorizes Lender to intervene in Grantor"s
name in any of the above described actions ot, claims and to collect and receive all sums
resulting from tn. ac::tion or claim., Grantor assigns. to Lender the proceeds of any award
or claim for damages conoocted With a condemnation or other taking of ali or any part of
the Property, Such proceeds shan be considered payments and will be applied as provided
in this Deed of Trust. Thi:; lISsignment of proceeds IS subject to the terms of any prIOr
mortgllgll, deed of tru&t, sacurity agreement or other lien document.
21.INSURANCE. Grantor agrees to maintain insurance as follows:
A. Grantor shall keep the Property insured against loss by fire, theft and other hazards
and !ish rGasonabty associated with the Property due to its type and location.
Other hazards and risks may include, for example, coverage against loss due to
floods or flooding. This inllurance shall be maintained in the amounts and for the
periods that Lender require5. What Lender requires pursuant to the preceding three
sentenCfl5 can cllange during the term of the Secured Debt. The insurance carrief
providing the insurance shall be chosen by Grantor subject to lender', approval,
which shall not be unreasonably withheld. If Grantor fails to maintain the coverage
described above, lender may, at Lender's option, obtain coverage to protect
Lender's righbJ in the Property according to the terms of this Deed of Trust.
All insurance policies and renewals shall be acceptable to Lender and shall include a
standard "mmgage clause" and, where applicable, "lender loss payee claUR.·
Grantor shall immediately notify Lender of cancellation or termination of the
insurance. Lender shall have the right to hold the policies and renewals. If Lender
requireG, Grantor shall immediately give to Lender all receipts of paid premiums and
renewal notices. Upon I03S, Grantor shall give immediate notice to the insurance
carrier and Lander. Lender may make proof of loss if not made immediately bV
Grantor.
Unless Lender and Grantor otherwise agree in writing, insurance proceeds shan be
applied to relitOration or repair of the Property damaged if the resfotation or repail
is economically feasible and Lender's security is not lessened. If the relltoration or
repair is not economically feasible or Lender's security would be lessened, the
insurance proceeds shall be applied to the Secured Debt, whether or not then due,
with any excess paid to Grantor. If Grantor abandons the Property, or does not
answer within 30 days a notice from Lender that the insurance oef1'ier has offered
to settle a claim, then Lender may collect the insurance proceeds. Lender may use
the proceeds to repair or restore the Property or to pay the Secured Debt whether
or not then due. The 3Q..day period will begin when the notice is given.
Unless Lender and Grantor otherwise agree in writing, any application of proceed
to principal shall not extand or postpone the due date of scheduled payments or
change the amount of the payments. If the Property i$ acquired by Lender,
Grantor's right to any insurance poliCies and proceeds resulting from damage to the
Property before the acquisition shall pass to Lender to the extent of the Secured
Debt Immediately before tn. acquisition.
B. Grantor agrees to maintain comprehensive general liability insurance naming Lender
as an additional insured in an amount acceptable to Lender, insuring against claims
arising from any accident or occurrence in or on the Property.
C. Grantor agrees to maintain rental loss or business interruption insurance, as
required by Lender, in an amount equal to at least cOllerage of one year's debt
service, and required escrow account deposits lif agreed to separately in writing),
under a form of policy acceptable to Lender.
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22. NO ESCROW FOR TAXES AND INSURANCE. Unless otherwin provided in a separate
agnMIrnent, Grantor will not b. required to pay to Lender fundll for taxes and inawanc:. in

escrow.
23. fiNANCIAl REPORTS AND ADDITIONAL DOCUMENTS. Grantor will provide to Lender
upon req~, any financial statement or information lender may deem neceaary.
Grantor werrants that aU financial statemal'ltS .and information Grantor provides to lender
are, or will be, accurate. tlorrect, and com"late. Grantor agrees to sign, deliver, and file 8$
Lender may reasonably request any additional documents or certifICations that Lender
may consider necessary to perfect, continue, and preserve Grantor's obIiQations under
this Deed of Trust and Lender's lien status on the Property. If Grantor fails to do so,
lender may sign. deliver, and file such documents or certificates in Grantor's name and
Grantor hereby irrevocably appoints lender or Lender's agent as attorney in fact to do the
things necessary to comply with this section.

24. JOINT AND INDIVIDUAL UABIUTY; CO·SIONERS; SUCCESSORS AND ASSIGNS
BOUND. AU duties under this Deed of Trust are joint and individual. If Grantor signs this
Deed of Trust but does not sign the Evidence of Debt, Grantor does so only to mortgage
Grantor's interest in the Property to secure payment of the Secured Debt and Grantor
does not agree to be personally liable on the Secured Debt. Grantcr agreG$ that Land!>r
and any party to this Deed of Trust may extend, mocfrfyor make any change in the terms
of this Deed of Trust or the Evidence of Debt without Grentor's conent. Such a change
will not release Grantor from the telms of this Deed of Trust. The dutie$ and benefits of
this Deed of Trust shall bind and benefit the successors and assigns of Grantor and
Lander.
If this Deed of Trust secures a guaranty between Lender and Grantor and d08$ not
directly UCtWe the obligation which i, guarantied, Grantor agrees to waive any rights that
may prevent Lender from bringing any action or claim against Grantor or any party
indebted under the cbligation including, but not limited to, anti-deficiency or one-action

laws.
25.APPUCASLE LAW; SEVF.RABILITY; INTERPRETATION. This Deed of Trust is governed by
the laws of the jurisdiction in which lender is located, except to the extent otherwise
required by the laws of the jurisdiction where the Property ill located. This Daed of Trust
is complete 'In<! fully integrat;!d. This Deed of Trust may not be amended or modified by
oral agreement. Any section or clause in this Deed of Trust. attachments, or any
agreement related to the Secured Debt that conflicts with applicable law will not be
effective, unless that law expressly or impliedly permits the variations by written
agreement. If any :section Of clause .of this Deed of T~ cannot be enforced accor~\ng to
its terms, thet section or clause will be severed and will not affect the enlorceabilrty of
the remainder of this Deed of Trust. Whenever used, the singular $hall include the plural
and the plural the singufar. The captions and headings of the sections of this Deed of
Trust are for convenience only and are not to be used to interpret or define the terms of
this Deed of Trust. Time is of the essence in this Deed of Trust.
28.SUCCESSOR TRUSTEE. Lendar, at lender's optiorl, may from time to time remove
Trustee and lIppoint a successor trustee by an instrument recorded in the county in which
this Deed of TrtJllt is recorded. The .suc:ceSllOr trustee, without conveyance of the
Property, shall succeed tc all the title, power and duties coofllrred upon the Trustee by
this Oeed 01 Trust end applicable law.
27. NOTICE. UnlQs otherwise required by law, any notice man be given by delivering it or by
mailing it by first class mail to the appropriate party's eddre" on page 1 of thill Deed of
Trust, or to any other Bddress designated in writing. Notice to one grantor will be deemed
to be notice to all granton.
28. WAIVERS. Excapt to the extent prohibited by law, Grantor waives all right!! to holT\e$tead
exemption. appraisement or the marshalling of liens and aasets relating to the Properry.
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29. DEClARATION. Grantor declares that the Property is either located within an incorporated
city or village or that the Propeny is not more than forty (40) acres in area regardless of
its use or location, or not more than eighty (801 acres in ar'lla and not principally used for
the agric:ultUfal production of crops, live.stock, dairy or aquatic goods.
30. U.C.C. PROVISIONS. If checked. the following are applicabk! to, but do not limit, this
Deed of TrusT:
C_1rUc1ion loan. This Deed of Trust secures an obligation incurr1ld for the
improvement on the PrC>p9rty.
construction of

o

an

o

Fixture

o

Crops; Timbet"; MinenIs; Ranta, .....1IeS ....t Profits. Grantor grants to Lander a
security interm in all c;;rop', timber and minerala located on the Property as well as
all rems, issues and profits of them ill¢luding. but not limited to, aU Consetvation
Reserve Program ICRP) and Payment in Kind IPlKJ payments and similar
governmental pr09r.ms (all of which $hall a~ be included in the term "Property").

o

Pers_1 Property. Grantor grants to Lender a security interest in aR peraonal
property located on
cOMected with the Property. Thi$ security interest includes
all farm products, inventory. equipment, accounts, dOC\lments, inIItruments, c;;hattel
paper, general intangibles, and all otoor items of personal property Grantor owns
now or in the future and that are used or useful in the construction, ownership,
operation. management. or maintenance of the Property. The term • personal
property" specifically excludes that property described as "household CJOOds"
ncured in c;;onnectlon with a "c;;onsumer" loan as those terms are defined in
applicable federal regulations governing unfair and deceptive credit prectices.

filing. Grantor grants to I.ender a l18Curity interest in all goods that Grantor

owns now or in the future and that are or will bacome fixturo$ relatod to the
Property.

0'

o

Filing As financing Statement. Grantor agrees and acknowledges that this Deed of
TTU5t also suffice. as a finanoing statement and as 8uch, may be filed of record as
a financ;;ing statement for purpo_ of Article 9 of the Uniform .commercial Code. A
carbon, photoQraphic, image or other reproduction of this Deed of Trust is
sufficient as a final'lCing ststemant.
31. OTHER TERMS. If checked, the following are applicable to this Deed of Trust:
o Line of Credit. The Secured Debt includes a revolving line of credit provision.
Although the Secured Debt may be reduced to a zaro balance. this Deed of Trust
wil remain in effect until released.
o Sepata1e Auiur-nt. The Grantor hM executed or win execute a separate
assignment 01 leaS8$ and rents. If the separate assignment of leases and rents is
properly executed and rec;;orded, then the "PlIrate assignment wi" supersede this
S.curity Instrument', "Assignment of Leaallll and Rants· section.
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AddiIiooaI Terms.

SIGNATURES: By signing' below. Grantor agrees to the terms and covenants contained in this
Deed Trust attschments. Grantor al$O acknowledges receipt of a copy of this Deed of
Trust on the date stated above on Page 1.
[j

Actual authority was granted to the parties signing below by resolution signed and
dated _ _ _ _ _ _ _ __

Entity Name: _ _ _ _ _ _ _ _ __

(o..te)

o

Refer to the Addendum which is attached and incorporated herein for additional
Grantors. signatures and acknowledgments.
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ACKNOWLEDGMENT:

")

STATE OF IDAHO

, COUNTY
day of NO¥EM@2OOB

·On this 21ST
0 ......",,,

a Notary Public. perwna/ly appeared

"

I

oF~2tnOiV1~\i....;

}$S,

,before me,

DUMI£ YOSTi 10111 YOSI, HUSBAND AND WIFE

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , known or identified to me
(or proved to me 0!1 the oath of
l. to
be the person{sl whose name is §J:!bscribed to the. withif, instrument. and
acknowledged to me that she/he/they
the same,.
i\I
.
~

e,e\uted
(, ')'_lIl.,~
U'l·))
l' }/ fl ~\'f l {If'(
____ t.{.I._____.!\.~·'vc

MYf01miSSi<?O expo i.res:
;.,1 'i..'
;.)V'" . ''\ ~ ~/. i"' ~..

Ill'l"t·
C

t/ l/''''-'>

1

(Notary

.•

\,.\\\\ll;UlifJlfJ

~~\\ ·Snru:::Jt;:"'/..z.

~ .,0(>. ,;;:,:::,,~ ',.
~"':i- ~~.:-.~
~~.'.~.. ~"''t

!!/ O"(A.R).'·\ '%
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~ \, l:>u'&'Y .""..'" g
~~ ~..... ".. ···\o~.;;~
~'l/I' -4'tE o~ . ..\. \\~'
'tJ.::!!i!!r·,·~n"

:.=""""-

..-<)

STATE OF _ _ _ _ _ _-:----:-_ _ _ , COUNTY OF _ _ _ _ _~-} sa.
On this
day of
, before me,
a Notary Public. personally appeared _ _ _ _ _ _ _ _-:_ _ _-:--:--:::--:_ __

~---,._---_----:-_-_------. known or identified to me
lor proved to me on the oath of
I. to
be the personts) whose name is subscribed to the within instrument. and
acknowledged to me that shelhalthey executed the same.
My commission expires:
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REQUEST FOR RECON\lEV'ANCE

(Nat to be compieWd until paid in full)

TO TRUSTEE:
The undersigned is the holder of the note or notes secured bV this Deed of Trl.l$1:. Said note
or notes, togoUler with all other indebtedness secUfEld by this Daed of Trust, hava been paid
in full. You are nerBby directed to cancel this Oeed of Trust. which is delivered tleraby, and
to reconvey, without warranty. all the estate now held by you under this Deed of Trwrt to
tne person or persons legally entitled thereto.
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LEGAL DESCRIPTION

EXHIBIT 'A'

TRAer I:
~a at a

point that is &loth 89"55'28" West along the Section lbIt 1320.98 feet from the
North '" Camer afSedion 10, TOWl18idp 1 North, Rauge 3S Eut of the Bolle Meridlaa; r1DlIIiD&
thence Soutb 8!l"55'2S" West Ilona said Seetlea 111M 1236.12 feet to tile Soath Riaht-oj:.W.,.1lne of
(is'' South; thence along said South .Rlaht-of..Way Bae of 65'· Soutll and the Eat RJcbt-or-Way IiDe
of 2s'~ East tile folJowing tbnc (3) COtrna; Sootll 00"12'54" East 28.10 feet to a po.lnt of cone wflh
aradias of 69.34 feet aacl II cbord barlag South 44Q I8'28" Welt 98.l9 feet; thence to the left aIoIIa
said curve 109.24 feet throtIgh a I:I!1ltral aagIe 0,90"16'00"; tIIenee South 89"10'28" West 28.71 teet
to the West li1Ie of Aid Sectloa 10; thenee South 110"19'84" Eliiii' 1113.8(i fee, to the South line of the
Nortll %of the Northwest ~()t said Sec:tIou IO,tbua4:e Norda fi9OM'(I9't East alolll said South Une
1327.87 feet; tIrteace North 00"03'13" West 13U.06 feet .. the POINT OF BEG1NN1NG.

~~~~ k~f ~veyed to the State ofldalto by that deal recorded on Mardi 8, 1950 in

Book 70 ofDeecb at Pale 287 ofOft'ic:bJ Record. ol&ruteViJIe County, Idaho.
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Instrument # 1319937

Recording Requested By:

IDAHO FALLS, BONNEVILLE, IDAHO
2008-12-30 03:12:00 PM No. of Pages: 15
Recorded for: ALLIANCE TITLE -IDAHO FA
RONALD LONGMORE
Fee45.00
Ex-Officio Recorder Deputy RAVERY

lllE BANK Of ClJIoIUERCE·ADMINISlRA nON

3113 soum 25TH EAST. P.O. 1881 IDAHO FAllS. 10 83403
Return To:
THe BANK ot COMMERCl·ADMINIS1'RA1l0N
3113 soum 25TH EAST. P.O. 1881
IDAHO FALLS. 10 83403

IndE>x To: OEED OF TRUST
E leclronically Recorded by Slmpllflle

Preplilred By:
TIle BANK OF COMMERtl-AllMINiS11lA1l0H
3113 SOUTH 2STII EAST, P.O. 1887
IDAHO FAllS. 10 83403

- - - - - - 5 _ of .... he - - - - s p a c e Above ThI& Une For ReconIino Data - - - -

REAL ESTATE DEED OF TRUST
!With Future Advance Clausel

1. DATE AND
12·24·2008

PARTIES.

The date of this Deed of Trust [Security
• The parties and their addreSSes are:

Instrument}

is

GRANTOR:
DUANE YOST AND LORI YllST, HUSBAND AND WIFE
37n HAMPSHIRE CT.

IMHO fAllS. ID 83404

o

Refer to the Addendum which is attached and incorporated harein for additional
Grantors.

TRUSTEE;
A1UANCE TffiE AND ESCROW CORP.
1070 IllVERWALK DR. STE. 100
IDAHO FALLS, ID B3402

LENDER:
THE BANK OF COIAM£BCf.ADMINISTRAnoN
3113 SOUTH 25TH EAST, P.O. 1881

IDAHO fAllS. ID 83403

AiiianCl~ Hie ll. [scrr,iw C~~!V·

'\070 RivHr-Naik Dr., Ste. 100
P.O. Box 50642Idaho failS. 10 8~HOS·O$42

EXHIBIT

)
j

C-

~

2. CONVEYANCE. For good and valuable consideration. the receipt. and sufficiency of which
is acknowledged. and to secure the Secured Debt. (hereafter de1tnedl. Grantor IrteVDC~1y
grants, bargains, sells and conveys to Trustee, In trust for the benefit of lender, With
power of sail>, tho following described property:
SEE ATTACHED EXHIBIT 'A' WHICH IS ATTACHED HERETO AND MADE APART IlEREGF.

The property is located in

""'=:;;-______ 8t _ _ _ __

~BO~N~NE=VI~ll~e_ _ _

(covI'ny)

TBD BAREGIIOUND
IDAIiO FALLS

, Idaho ~~~~~~p~C~o~~I----83404

~~~~---"i&~y)~---------'

Together with aU rights, easements, appurtenances, royalties, mineral rights, oil and gas
rights, crops, timber, all diversion payments or third party payments made to crop
producers. and all existing and future improvements, structures. fixtures, and
replacements that may now. or at any time in the future, be part of the rllal estate
described above (all referred to as ·Property",. The term Property also includes, but is not
limited to, any and all water wells. water, ditches. reservoirs. reservoir sites and dams
located on the real estate and all riparian and water right$ associated with -the Property,
however established.
3. MAXIMUM OBLIGATION LIMIT. The total principal amount of the Secured Debt (hereafter
defined) secured by this Deed' 01 Trust at anyone time shall not exceed
$ 2.000.000.00
. This limitation oj amount does not include interast, loan
charges, commitment fees. brokerage commissions. altorneys' f ....s and other charges
validly made pursuant to this Deed of Trust and does not apply to advances lor interest
accrued on such advances' made under the terms of this Deed of Trust to protect
lender's security and to periorm any of the covenants contained in this Deed of Trust.
Future advances are contemplated and, along with other future obligations, are secured
by this Deed of Trust even though all or part may not yet be advanced. Nothing in this
Deed of Trust, however, shall constitute a commitment to make addrtionaf or future loans
or advances in any amount. Any such commitment would need to be agreed to in a
separate writing.
4. SECURED DEBT DEFINED. The term "Secured Debt" includes. but is not limited to, the
following:
A. The promissory note(s). contractls). guaranty (ies) or other evidence of debt
described below and all extensions, renewals, modifications or substitutions
(Evidence of Debt) (e.g., oorfower's name, note amount, interest rate, maturity
dateJ:

NOTE DATED 04/T6/08 FOR DOANE YOST IN THE AMOUNT Of $2,000.000.00. LOAN WIU MATURE ON

04116/09.
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6.

6.

7.

8.

9.

B. All future advances from lender to Grantor or other tuture obligations of Grantor to
Lender under any promissory note, contract, guaranty. or other evidel1Ce of debt
existing now or executed after this Deed of Trust wh9ther or not this Deed of Trust
is specifically referred to in the evidence of debt.
C. All obligations Grantor owes ~ L~er. which nay" .exist or mav ~er arise, to the
extent not prohibited by law, IncludlllQ. but not hmited to. lIabihties for overdrafts
relating to any deposit account agreement betwe~n Grantor and lender.
.
.
D. All additional sums advanced and expenses Incurred by Lender for Insuring,
pAmllVing or otherwise protecting the Property and its value and any otlw sums
adVanced and expenses incurred by Lender under the terms of this Deed of Trust,
plus interest at the highest rate in effect, from time to time, as provided in the
Evidence of Debt.
E. Grantor's performance under the terms of any instrument evidencing a debt by
Grantor to Lender and any Deed of Trust securing, guarantying. or otherwise
relating to the debt.
If more then one person signs this Deed of Trust as Grantor, each Grantor agrees that
this Deed of Tru9t will secure all forure advancfl$ and future obligations described above
that are given to or incurred by any one or more Grantor, or anyone or more Grantor and
others. This Deed of Trust will not $Scure any other debt if lender fails. with respect to
such other debt, to make any required disclosure about this Oeed of Trust or if lender
fails to give any required notice of the right of rescission.
PAYMENTS. Grantor agrees to make all payments on the Secured Debt when due and in
accordance with the terms of the Evidence of Debt or this Deed of Trust. If any note
evidencing the S"cured Dabt contains a variable rate fttature, Grantor acknowledges that
the interest rat.. , payment terms. or balance due on the loan may b9 indexed. adjusted.
renewed or renegotiated.
WARRANTY OF TITLE. Grantor covenants that Grantor is lawfully seized of the estate
conveyed by this Deed ofT nJlIt and has the light to irrevocably grant, convey and sell to
Trustee. in trust, with power of sale, the Property and warrants that the Property is
unencumbered. except for encumbrances of record.
CLAIMS AGAINST TITLE. Grantor will pay "'1 taxes, assessments. liens, encumbrances.
lease payments. ground re!'\t!!. utilities. and other charges relating to the Property when
due. lender may require Grantor to provide to Lender copies of all notice$ that such
emounts are due and the receipts evidencing Grantor's payment. Grantor will defend title
to the Property ageinst any claims that would impair the lien of this Deed at Trust.
Grantor agrees to alillign to Lender. as requested by Lender, any rights, claims or
defenses which Grantor may have against pal1ies who SIoIpply labor or materials to
improve or maintain the Proparty.
PRIOR SECURITY INTERESTs. With regard to any other mortgage. deed of trust, security
agreement or other lien doclnlent that created a prior security interest or encumbrance on
the Property and that may have priority over this Deed of Trust, Grantor sgrees:
A. To make all payments when due and to perform or comply with all covenants.
B. To promptly deliver to Lender any notices that Grantor ,eceives from the holder.
C. Not to make or permit any modification or extension of, and not to request or
accept any futura advances Uflder any note ot agreement &eCured by, the other
mortgage. deed of trust or security agreement unless lender consents in writing.
DUE ON SAlE OR ENCUMBRAHCE. lender may, at its option. declara the entire balance
of the Secured Debt to be immediately due and payable upon the creetion of any lien,
encumbrance, transfer, or sale, or contract for any of these on the Property. However, if
the Property includes Grantor's residence, this section shall be subject to the restrictions
imposed by federal law (12 C.F.R. 5911, as applicable. For the purpo$&S of this section,
the term "Property- also incluoos any interest to all 0( any part of the Property, This

SeclIJr!tY
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covenant shall run with the Property and shall remain in effect until the Secured D~t is
paid in full ,,00 this O"ed oi Trust is released.
10 TRANSFER OF AN INTEREST IN THE GRANTOR. Lender may demand immediate payment
. of the debt!s) if Grantor is not II natural person and fails to obtain Lender's prior written
consent. before organizing, merging into, or consolidating with ~n emity; acquiring all or
substantially all of the assets of another; materially changing tllOJ legal structure,
management, ownership Of financial condition; or effecting or entering into a
domestication. conversion or interest exchange.
11.ENTITY WARRANTIES AND REPRESENTATIONS. If Grantor is an entity other than a
natural peraon (such M II corporation or other organization). Grantor makes to Lender the
following warranties and representations which shall be continuing as long as the Secunld
Debt remains outstanding:
A. Grantor is an entity which is duly organized and validly exil1ting in the Grantor's
state of incorporatIon (or organi;u!tionl. Grantor is in good standing in all states in
which Grantor tr:lnsacts business. Grantor has the power and authority to own the
Property and to carry on its business as oow being conducted and. as applicable, is
qualified to do so in each state in which Grantor operates.
8. The execution, delivery and performance of this Deed of Trust by Grantor and the
obligation evidenced by the Evidence of Debt ale- within the power of Grantor, have
been duly authonzed, haVe received all neces.$ary govllfnmantal approval, and will
not vi.olate any provision of law, or order of court or governmental agency.
C. Other than disclosed in writing .Grantor has not changed its name within the last
ten years and has not used any other trade Of fictitious name. Without lender's
prior written consent, Grantor does not and will not use any other name and will
preserve its existing name, trade names and franchises until the Secured Debt is
satisfied.
12.PROPERTY CONDITION, AlTERAnONS AND INSPECTION. Grantor will keep the
Property in good condition and make all re~irs that are reasonably necessary, Grantor
will give Lender prompt notice of any loss or damage to the Property. Grantor will keep
the Property free of r.oxiou8 weeds and grasse$. Grantor will not initiate, join in or
consent to any change in any private restrictive covenant, 20ning ordinance or other
public or private restriction limiting or defining the uses which may be made of the
Property or any part of the Property, without lender" s prior wfltten consent. Grantor will
notify Lender of all demands, proceedings, claims, and actions against Grantor or any
other owner made under law or regulation regarding use, owner.$hip and occupancy of
the Property. Grantor will comply with all legal requirements and restrictions. whether
public Ot private, with respect to the use of the Property. Grantor also agrees that the
nature of the occupancy and uS& will not change without Lender's prior written consent.
No portion of the Property will be removed, demolished or materially altered without
lender's prior written consent except that Grantor has the right to remove items of
personal property comprising a part of the Property that become worn or obsolete,
provided that such personal property is replaced with other personal property at least
equal in lIalue to the replalOed pel'$onal property, free from any title retention device,
security agreement or other encumbrance. Such replacement of personal propetty will be
deemed sWject to the security interest created by this Deed of Trust. Grantor shan oot
partition or SUbdivide the Property without lender's prior written consent. Lender or
Lender's agents may, at Lender's option. enter th!I Property at any reasonable time for
the purpose of inspecting the Pro petty . Any inspection of the Property shaH be entirely for
Lender' $ benefit and Grantor will in no way rely on Lender' $ inspection.
13.AUTHOllrrV TO PeRFORM. If Grantor fails to perform any of Grantor's duties undar this
Deed of Trust, or any other mortgage, deed of trust, security agreement or other lien
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document that has priority over this Deed of Trust, Lender may, without notice, perform
the duties or cause them to be perfomted, Grantor appoints Lender as attorney in fact to
sign Grantor's name or pay any amount necessary for performance. If any construction
on the Property is discontinued or not carried on in a reasonable manner, lender may do
whatever is necessary to protect Lender's security interest in the Property, This may
include completing the construction.
lender's right to perform fof Grantor shall not create an obligation to perform, and
Lender's failure to perform will not preclude lender from exercising any of lender's other
rights under the law or this Deed of Trust. Any amounts paid by Lender for insuring,
preserving or otherwise protecting the Property and Lender's security interest will be due
on demand and will bear interest from the date of the payment until paid in full at the
interest rate in effect from time to time according to the terms of the Evidence of Debt.
14. ASSIGNMENT OF lEASES AND RENTS. Grantor absolutely. unconditionally. irrevocably
and immediately assigns, grants, bargains and conveys to Lender all the ngh!, title and
interest in the following )Property).
A. Existing or future leasee. BIlbleases, licenses, guaranties and any other written or
verbal agreements for the use and occupancy of the Property, including but not
limited to, any extensions, renewals, modifications or replacements ILeasesl.
B. Rents, \&SUes and profits. including but not limited to, security deposits. minimum
rents, percentage rents, additional rentS, common arBIt maintenance charges.
parking charges. real elltata taxes, other applicable taxes. insurance pl'emi..m
contributions, liquidated damages following default, cancellation pl'emiums, "loss of
rents" insurance, guest receipts, ravenues, roy..tties, proceeds. bonuses, accounts,
contract rights. general intangibles. and all rights and claims which Grantor may
have that in any way pertain to or are on account of the UIle or occupancy of the
whole or any part of the Property IRentsl.
In th<i event any item listed as Leases or Rents i1; determined to be personal property. this
Assignment will also b6 regarded 8S a securitY agreement.
Grantor will promptly provide Lender with copies of the LeaSl!s and will certify these
Leases are tJUe and t:orrect copies, The existing leases wiD be provided on execution of
the As51gnment, and 811 future Leasas and any other information with respect to these
Leases will be pl'ollided immediately aftII'I they ar& &xecuted. Lender gral)ts Grantor a
revocable license to collect, r&ceive, enjoy and use the Rents as long as Grantor is not in
(k,fault. Grantor's default automatically and immediately revokes this license. Grantor will
not collect in advance any Rents due in future lease pGriods, unless Grantor first obtains
Lender's written consent, Amounts collected will be applied at Lender's discretion to the
Secured Debts, the costs of managing, protecting and prenrving the Property, and other
necessary expen:ses, Upon default. Grantor will receive any Rents in trust for Lender and
Grantor will not commingle the Rents with any other funds. When lender so directs,
Grantor will endorse and deliver any payments of Rents from the Property to Lender.
Grantor agrees that lender will not be considered to be a mortgagee-in-possession by
executing this Security Instrument or bV collecting 01 receiving payments on the Secured
Debts, but only may become a mortgagee·;n-possession after Grantor's license to collect,
receive, enjoy and use the Rents is revolted by Lender or automatically revoted on
Grantor's default. and Lender takes actual possession of the Property. Conliequently, until
Lender takes actual posseS$ion of the Property. Lender is not obligated to perform or
discharge eny obligation 01 Grantor under the Leases. appear in or defend any action or
proceeding relating to Ul9 Rents, the Leases Of the Property, or be liable in any way for
any injury or damage to any person or property sustained in or about the Property.
Grantor agrees that this Security Instrument is immediatelv effectiVe between Gra.ntor and
L&nder and effective ali to third partieli on tke recording of this Assignment.
As long as this Assignment is in effect, Grantor warrants and represents that no default
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exists under the Leases. and the partle~ subject to the Leases have r:'ot violated any
applicable taw on leases, licenses and landlords and .tenants. Grantor! at Its sole cost and
expense, will keep, observe and perform. and reqwre all other parties to tile Leases to
comply with tile Leases and any aPlllicable law. If Grantor or any party ,to the Lease
defaults or fails to observe any applicable law, Grantor wlll promptly nonfy Lender. If
Grantor neglects or refuses to enforce compliance with the terms of the Leases, then
Lender may, at Lender's option. enforce compliance.
,
Grantor will not sublet, modify, extend, cancel. or otherwu;e alter the Leases. or accept
the surrender of the !'coperty covered by the Leases (unless the Leases so require)
without Lender's consent, Grantor will not assign. compromise, subordinate or encumber
the Leases and Rents without Lender's prior written consent. Lender does not assume or
become liable for the Property's maintenance. depreCiation, or other losses or damages
when Lender acts to manage, protect or preserve the PropGrty. except for losses and
damages due to lender's gross negfigence or intentional torts. Otherwise, Grantor will
indemnity lender and hold Lender harml&$s for all liability, los$ or damage that lender
may incur when Lender opts to exercise any of its remedies against any party obligated
under the Leases.
15.CONOOMINIUMS; PLANNED UNIT DEVELOPMENTS. If the Property includes a unit in a
condominium or a planned unit development. Grantor will perform all of Grantor's duties
under the covenants. by-laws. or regulations of the condominium or planned unit
development.
16. DEFAULT. Grantor will be in default if any of the following occur:
A, Any party obfigated on the Secured Debt f&ils to make payment when due;
B. A breach of any term or covenant in this Deed of Trust. any prior mortgage or any
construction 101ln agreement. security agreement aT any other document
evidencing, guarantying, securing or otherwise relating to tha Secured Debt;
C, The making or furnishing of any verbal or written representation, statement or
warranty to lender that is fal$8 or incorrect in any material respect by Grantor or
any person or entity obligated on the Secured Debt;
D. The death, dissolution. or insolvenoy of, appointment of a receiver for. or
application of any debtor relief law to, Grantor or any plllson or entity obligated on
the Secured Debt;
E, A good faith belief by lender at any time that Lender is insecure with respect to
any person or entity obligated on the Seoured Debt or that the prospect of any
payment is impaired or the value of the Property is impaired;
F. A material adVerse change in Grantor's business including ownerShip, management,
and finencial conditions. which L.ender in its opinion believes impairs the value of
tha Property or repayment of the Secured Debt; or
G, Any loan proceeds are used for a purpose that will contribute to excessive erosion
of highly erodible land or to the conversion of wetlands to produce an agricultural
commodity, as further explained in 7 C,F,R. Part 1940, Subpart G. Exhibit M.
11. ReMEDIES ON DEFAULT. In aome instances, federal and state law will require Lender to
provide Grentor with notice of the right to cure, mediation notices or other notices and
may establish time schedules for foreclosure BCtiOns. Subject to these limitations, if any,
Lender may accelerate the Secured Debt and foreclose this Deed of Trust in a manner
provided by law if this Grantor is in default.
At the option of Lender, all or any part of the agreed fees and charges, accrued interest
and principal shall become immediately due and payable, alter giving notice if required by
law, upon the occurrenc.. of a default or anytime thereafter. In addition, Lender shall be
entitled to all the remedies provided by law, the Evidence of Debt, other evidences of
debt. this Deed of Trust and any related documents. including without limitation. the
power 10 sell the Property.
s.cur.y 1!Wt"""*"'~~AQrioJhuI.. j40
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It there is a default, Tnmtee shall, in addition to any other permitted remedy. at the
request of Lender, advertise and sell the Property as a whole or in separate parcels at
public auction to the highest bidder for cash and convey absolute title free and clear of all
right, title and interest of Grantor at such time and pla!:8 as Trustee designates. Trustee
shall give notice of sale including the time, terms and place of sale and a description of
the property to be sold as required by the applicable law in effect at the time of the
proposed sale.
Upon sale of the Property and to the extent not prohibited by Ia~. Trustee shaD make and
deliver It deed to the Property sold whIch conveys absolute title to the purchaser, and
after first paying all fees, charges and costs, shall pay to Lender all moneys advanced for
repairs. taxes, insurance, liell$, assessments and prior encumbrances and interest
thereon, and the principal and intSfast on the Secured Debt, paying the IiUrplUS, if any. to
Grantor. Lender may purchase the Property. The recitals in any deed of conveyance shall
be prima facie evidenCQ of the facts set forth therein.
All remedies are distinct. cumulative lind not exclusive, and Lender is. entitled to all
remedies provided at law. or equity, whether expressly set forth or not. The acceptance
by Lender of any sum in payment or partial payment on the Secured Debt after the
balance is due or is accelerated or after foreclosure proceedings are filed ella! not
constitute a waiver of Lender's right to require full end complete cure of any existing
default. By not exercising any remedy on Grantor's default, Lender does not waive
Lender's right to later consider the event a default it it .continues or happens again.
18. EXPENSES; ADVANCES ON COV£NANTS; ATTORNEYS' FEES; COLLECTION COSTS.
Except when prohibited by law, Grantor agrees to pay all of Lender's expenses if Grantor

breaches any covenant in this Deed of Trust. Grantor will also pay on demand all of
Lender'lI expenses incurred in collecting, insuring. proserving or protecting the Property or
in any inventories, audits. inspections or other examination by Lender in respect to the
Proparty. Grantor agrees to pay all costs and expenses incurred by lender in enforcing or
protecting Lender's rights and remedies under this Deed of Trust, including, but not
limited to. attorneys' fees. court costs, and other legal expenses. Once the Secured Debt
is fully and finally paid, lender agrees to release this Deed of Trust and Grantor agrees to
pay for any recordation costs. All such amounts are due on demand and wI1 beHr intereSI
from the time of the advance at the highest ratE! in effect, ftom time to time, as provided
in the Evidence of Debt and as permitted by !aw.
lS.ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section. {1l
"Environmental Law· rroea"", without limitation, the ComprehenSive Environmental
Response, Compensation .and Liability Act (CERCLA, 42 U.S.C. 9601 et seq.), ail other
federal, state and local laws, regulations, ordinances, court orders, IIttomey general
opinions or interpretive letters concerning the public health, safety. welfare, environment
or a hazardous substance; and 421 "Hazardous Substance" means any toxic, radioactive
or hazardous material, waste, pollutant or contaminant which has characteristics which
render the substance dangerous or potentially dangerous to the public health, $8fety.
welfare or environment. The tAtrm includes, without limitation, any substances defined as
"hazardous material,' "toxic substances,' "huardoUli wam a or "hazardous substance"
under any Environmental l.aw. Grantor represents, W~lIfants ~nd agrees that, except as
previously disclosed and acknowledged in writing:
A. No Ha.-:ardous Substance has been, is, or will be located. transported,
manufactured, treatod, refined. or handled by any person on, under or about the
Property. except in the ordinary course of business and in strict compliance with all
applicable Environmental law.
B. Grantor has not and will not cause, contribute to. or permit the release of any
Hazardous Substance On the Property.
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~elease of
Hazardous Substance occur. on. under or about the Property or migrates or
thr&atens to migrate from. nearby property; or (2) there is a violation of any
Environmental law concerning the Property. In such an event, Grantor Will take all
necessary remedial actiOl'l in accordance with Environmental Law.
D. Grantor has 00 knowledge of or reason to belielle there is any pending or
threatefU!d investigation, claim, or proceeding of any kind relating to (1) any
Hazardous Substance located cn. under or about the Property; or (2) any violation
by Grantor or any teMnt of any Environmental Law. Grantor will immediately notify
Lender in writing as soon as Granter has reason to belteve there is any such
pending or threatened investigat~on, claim, ?f proceeding. In such an e.vent, Len~er
has the right. but not the obligation, to partiCipate In any such proceeding Including
the right to receive copies of any documents relating to such proceedings.
E. Grantor and every tanant have been, are and shall remain in full compliance with
any applicable Environmental Law.
F. There are no underground storage tanks, private dumps or open wells located on or
under the Property and no such tank, dump or well will be added unless Lender
first consents in writing,
G. Grantor will regularly inspect the Property, monitor the activities and operations on
the Property, and confirm that all permits, licenses or approvals required by any
applicable EnvirOl'lmental Law aIV obtained end complied with.
H. Grantor will permit, or cause any te.nent to) permit, Lender or Lender's agent to
enter and inspect the Property and review alt records at any reasoneble time to
determine (n the existence, location ami nature of any Hazardous Sub!ltance on,
under or about the' Property: (2) the existence, location, nature, and magnitude of
any Hazardous Substance that has been released on, under or about the Property;
or 131 whether or not Grantor and any tenant are in compliance with applicable
Environmental Law.
I. Upon Lender's request and at any time, Grantor agrees, at Grantor'$ expense. to
engage a qualified environmental engineer to prepare an environmental audit of the
Property and to submit tM results of such audit to Lender. The choice of the
environmental engineer who will perform such audit is subject to Lender's approval.
J. Lender has the right. but not the obligation, to perform any of Grantor's obligations
under this section at Grantor's Elxpense.
K. As II consequence of any breach of any representation, warranty or promise made
in this section, (1) Grantor will indl!!mnify and hold Lender and Lender's successors
or assigns hannless from and against all losses, claims, demands, liabilitiEls,
damllges, cleanup, response and remediation costs, penaltie! and expenses,
including without limitation all costs of litigation and attorneys' fees, which Lender
and Le"der'$ suc;ce$Sors or assigns may sustain; and (2) at Lender's discretion.
Lender may release this Dead 01 Trust and in return Grantor will prollide Lender
with collateral of at least equal value to the Property secured by this Deed of Trust
without prejudice to any of Lander's rights under this DOled of i rust.
l. Notwithstanding any of the language contained in this Deed of Trust to the
contrary, the terms of this section shall survive. any foreclosure or satisfaction of
this Deed of Trust regardless of any passage of title to Lender or any disposition bV
Lender of any or all of the Property. Any clajm.g and def<!Jn!les to the contrary are
hereby waived.
20. CONDEMNATION. Grantor will gille Lender prompt notice of any action, real or
threatened, by privata or public entities to purchase or take any or all of the Property.
Including any easements, through condemnation, emifU!nt domain. or any other means.
Grantor further agrees to notify Lender of any proceedings instituted for the establishment

C. Grantor will immediately notify Lender if (11 a release or threatened
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,,( any sewer, water, conservabon, ditch, drainage, Dr other district relating to or bindi""
upon the Property Of any part of it. Grantor authorizes Lender to intervene in Grantor's
name in any 01 the above described actions or claims and to collect and receive all sums
resulting from the action or claim. Grantor assigns to Lender the proceeds of any award
or claim for damages connected with a condemnation or other taking of all or any part 01
the Property. Such proceeds shall be considered payments and will be applied as provided
in this Deed of Trust. This assignment of proceeds is subject to the terms of any prior
mortgage, deed 01 trust, security agreement or other lien document.
21.INSURANCE. Grantor agrees to maintain insurance as follows:
A. Grantoc shall keep the Property insured against loss by fire, theft and other hazards
and risks raasol'lllbly associated with the Property due to its type and location.
Other hazards and risks may include, for example, coverage against loss due to
flood.; or flooding. This insurance shall be maintained in the amounts and for the
periods that Lender "'Gum. What Lender requires pursuant to the preceding three
sentences cltn change during the term of the Secured Debt. The insurance carrier
providing the insurance shall be chosen by Grantor subject to Lender's approval,
which shall not be unreasonably withheld. If Grantor fails to maintain the coverage
described above, Lender mav, at Lender'" option, obtain coverage to protect
Lender's rights in the Property according to the terms of this Deed of Trust.
All insurance policies and renewals shall be acceptable to lender and shall include a
standard "mortl/age clause" and, where applicable, "'ender loss payee clause.'
Grantor shall immediately notify Lender of cancellation or termination of the
insurance. Lender shall have the right to hold the policies and renewals. If Lender
requires, Grantor shall immediatelY give to Lender all receipts of paid premiums and
renewal notices. Upon loss. Grantor shall give immediate notice to the insurance
carrier and Lender. Lender may make proof of loss if not made immediately by
Grantor.
Unle8$ lender and Grantor otherwise agree in writing, insurance proceeds shall be
applied to restoration or repair of the Property damaged jf the restoration or repair
is economically feasible and Lender's security is not lessened, If the restoration or
repair is not economically feasible or Lender' 5 security would be lessened, the
insurance proceeds shall be applied to the Seoured Debt, whether or not then due,
with any excess paid to Grantor. If Grantor abandons the .Property. or does not
answer within 30 days a notice from Lender that the insurance carrier has offered
to eettle a claim. then Lender may oollect the insurance proceeds. Lender may use
the proceeds ta repair or restore the Property or to pay the Secured Debt whether
or not then due. The 3Q.day period wiD begin when the notice is given.
Unless Lender and Grantor otherwise agree in writing. any appfioation of proceed
to principal shall not extend or postpone the due date of scheduled payments or
clli\lnge the amount of the payments. If the Property is acquired by Lender,
Grantor's right to any insurance policies and proceeds resulting from damage to the
Property before the acquisiticn shall pass to lender to the extent of the Secured
Debt immediately bllfare the acquisition.
B. Grantor agrees to maintain comprehensive general liability iru;urance naming Lender
as an additional insured in an amount acceptable to Lender, insuring against claims
arising from any accident or occurrence in or on the Property.
C. Grantor agrfMIs to maintain rental loss or business interruption insurance, as
required by Lender, in an amount equal to at least coverage of one Ye<lr's debt
service, and required escrow account deposits lif agreed to s8p3fatlilly in writing),
under a form 01 policy acceptable to Lender.
.
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22. NO ESCROW FOR TAXES AND INSURANCE. Unless otherwise provij:led in a separate
"groomont, Grantor will not bo required to pay to l4l"lder funds for taxes and insurance in
23. F~:CIAL REPORTS AND ADDITIONAl.. DOCUMeNTS. Grantor will provide to Lender

upon request. any financial statement Of infOfmation lender may deem necessary.
Grantor warrants that aD financial statements and informa1ion Grantor provides to lender
ere, or will be. accurate, correct, and complete. Grantor agrees to lIiQn, deliver, and file as
lender may reasonably request any additional documents or certifications that Lender
may consider necessary to perfect, continue. and preserve Grantor's obligations under
this Deed of Trust and lender's lien status on the Property. If .GrantOf fails to do so,
Lender may sign, deliver, and file such documents or certificates in Grantor's name and
Grantor hereby irrfilvocably appoints Lender or lender's agent ilS attorney in fact to do the
things necessary to comJ)iv with this section.
24. JOINT AND INDIVIDUAL LIABILITY; COoSIGNERS; SUCCESSORS AND ASSIGNS
BOUND. All duties under this Deed of Trust are joint and individual. If Grantor signs this
Deed of Trust. but does not sign the Evidence of Debt, Grantor does $0 only to mortgage
Grantor's interest in the Property to secure payment of the Secured Debt and Grantor
does not agree to be personally liable on the Secured Debt. Gtantor agrees that lender
and any party to this Deed of Trust may elCtend, modify or make any change in the terms
of this Deed of Trust or the Evidence of Debt without Grantor's consent. Such a change
will not release Grantor from the terms of this Deed of Trust. The duties snd ben.fits of
this Deed of Trust shall bind and benelit the successors and assigns of Grantor and
lender.
If this Deed of Trust secures a guaranty between lender and Grantor and does not
directly secure the obligation which is guarantied, Grantor agrees to waive Iilny rights that
may prevent Lender from bringing any action or claim against Grantor Of any party
indebted under the obligation incruding. but not limited to, anti-deficiency or one-action
laws.
25.APPlICABlE LAW; SEVERABIUTY; INTERPRETATION. This Deed of Trust is governed by
the laws of the jurisdiction in which Lender is located, except to the extent otherwise
required by th" laws of the jurisdiction where the Property is looated. This Oeed of Trust
is complete and fuUy integrated. This Deed of Trust may not be amended or modified by
oral agreement. Any section or clause in this Deed of Trust. attachments. Or Iilny
agreement related to the Secured Debt that conflicts with applicable law will not btl
effective, unless that law expressly or impliedly permits the variations by written
agrooment. If any section or clause of this Dead of T.w;;t cannot be enforced according to
its terms, that section a. clause will btl severed and will not affect the enforcNbility of
the remainder of this Deed of Trust. Whenever used, the singular shall include the plural
and the plural the singular. The captions and headings of the sections: of this Dead of
Trust are for convenience only and are not to be used to interpret or define the terms of
this Deed of Trust. Time is of the essence in trot Deed of Trust.
26. SUCCESSOR TRUSTEE. lender, at lender's option, may from time to time remove
Trustee and appoint a successor trustee by an instrument recorded in the county in wrnch
this Deed of Trust is recorded. The successor trustee, without conveyance of the
Prope.tty, shall succeed to all the title, power and duties conferred upon 1he Trustee by
this Deed of Trust and IIpplicable law.
27. NOTICE. Unless otherwISe required by law, any notice shall be given by delivering it or by
mailing it by first class mail to the appropriate party's address on page 1 of this Deed of
Trust. 01 to anv other address designated in writing. Notice to one grantor will be deemed
to be notice to all grantors.
28. WAIVERS. Except to the extent prohibited by law, Grantor waives all rights to homestead
exemption. appraisement or the marshelling of liens and assets relating to the Property.
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29. DECLARATION. Grantor doclare:; that the Property is either located within an incorporated
city or viUage or that tile Property is not more than forty (40) acres in area regardless of
its use or locatio", or net more than eighty (80) acr,es in area and not principally used ftlr
the agricultural production of CfOPS, livestock, dairy or aquatic goods.
30. U.C.C. PROVISIONS. If checked, the foRowing are applicable to, but do not limit, this
Deed of Tru:;t:
o Construc1ion loan. This Deed of Trust secures an obligation incuned for the
construction of an improvement on the Property.

o

FIlI1ure Filing. Grantor grants to Lender a security interest in all goods that Grantor
owns now or in the future and thet are or will become fixtures related to the
Property.

o

Crops; Tunber; Minerals; Rents. issueI' .... Profit&. Grantor grants to Lender a
security interest in all cr~s. timber and minerals located on the Property as well as
aU rents. issues iind profits of them including, but not limited to, all Conservation
Reserve Program (CRPI and Payment in Kind (PiKI payments and similar
governmental programs (ail of which shall also be included In the term "Property.).

o

Puraonal, Property. Grantor grants to Lender a security interest in ali personal
property located on or connected with the Property. This security interest includes
all farm products, inventory, equipment, accounts, documents, instruments, chattel
paper, general intangibles, and aU other items of personal property Grantor owns
now or in, the future and that are osee! or useful in the construction, oWnar$tlip,
operation, management, or maintenance of the Property. The term "personal
property" specifically excludes that property described as "household goods'
S9CU1'ed in connection with a ·consumer· loan as those terms are defined in
applicable federal regulations governing unfilir and deceptive credit prllctices.

o

Filing AI$ f"..omcing Sta1emMrt. Grantor agrees and acknowledges that this Deed of
Trust also suffices as a financing statement and as such, may be flied of record as
a financing statement for purposes of Article 9 of the Unito"" Commercial Code. A
carbon, photOQ,aphic, image or other reproduction of this Deed of Trust is
sufficient as II financing statement.
31. OTHER l1:RMS. If checked, the following are applicable to this Deed of Trust:
o IJn& 01 Crvdit. The SG<:ured Debt includes a revolving line of credit provision.
Although the Secured Debt may be reduced to a zero balanee, this Deed of Trust
will remain in effect until released.

o

Seper.te Assignment. The GrantOl' has executed or will execute a separate
assignment of leases and rents. If the separate assignment of leases and rents is
properly executed and recorded, then the separate assignment will supersede this
Security Instrument's' Assignment of leasGS and Rents" section.
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Additional Terms.

SIGNATURES: By signing beloW, Grantor agr99s to the terms and covenants contained in this
Deed Trust attachment-s. Grantor also acknowledges receipt of a copy of this Deed ot
Trust on the date :;tated above on Page 1,
o

Actual authority was granted to the parties signing below by resolution signed and
dated

----

Entity Name;

..
1

4p~d
L~~Y ~

lOlt.'

(Si.gDature)

0

-

'It
~o~

(Signature)

Refer to the Addendum which is attached and incorporated herein for
Grantors, signatures end acknowledgments.

/0."'1

additional

s.currtv !r.tnJmont-cetnm"C'AUAeficultut~·1O

\lM9'CIa..-..lII'~S.,.....".T"
WO~ IC/uwet F«1t~1 ~

Co 1SJliJ3. 'lOOe
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STATE OF
, COUNTY OF _ _ _ _ _ _ } &s.
- - On this
day of
, before me,
~ a Notary Public, personally
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
,
known
or
.identified
to me
..-t
(or proved to me all the oath of______
.__________ " to
be the person(s) whose name is lIUbscribed to the within instrument, and
acknowledged to me that she/he/they executed the same.
My commission ex!)ires:

Bppearcid-_-=-==_-_ _______________
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REQUEST FOR RECONVEYANCE
(Not to be completed until paid in fufl)
TO TRUSTEE:

The undersigned is the holder of the nota or notes secured by this Deed of Trust. Said note
or notes. together with all other indebtedness secured by this O&ed of Trust. have been paid
in full. You are hereby directed to cancel this Deed of Trust, which is delivered hereby, and
to reconvey. without warranty. all the estate now held by you under this Deed of Trust to
the person Of persons legally entitled thereto.

UWthorlHd Bank: $9i,aturel

D",.

1319937

LEGAL DESCRIPTION

EXHIBIT 'A'

TMCl'I:
IIqbud'Da at • polar dlat ... SouUl89"55'28" Weft aImI& die ScdioD lae 132631 feet rro. the
Narda \II Col'IIIeufScctioalO, T81'rWIp 1 Nonh, ~ 38 EutoftbeBoile McrIdiaa; I'1mIIlIII
tbeDce Saath WSS'28" Welt aIolll aid Sedioaliat 1236.11 feet to tile SatIth Ript-of..Way tiDe of
~ Sauth; 1:beace aJctna aid South RfPt-ot-Way JiM of 6S" Soutll aad tile E:ut lUgIat-ol-Way lIlle
of 25" J:ut tile iJIIowIae tbno! (3) ~ South GO"U'54" East AIO fftt te a poiDt of e1U"YC with
a radIIII of t9.341. ad • chord ~ SoutIl 44°18'28" West 93.l9 feet; theDce to tht left &Jolli
said cum: 109.24 teet dlroap • centnJ IIIJIIe of 9O"1f'OO"'; th_ Soadl89"l.'2r West A 71 feet
to tile Weft IIac at aid SectIon 10; lbeDce Sauth GO"I,...... E.ut UO.. feet III die Soat!t Iiat 01 tile
North ~ 01 die Northwest" of aid SectiolllO, tbeDee North 89"54'09" E.ut . . . AId SoutllliDe
1327.B1 feet; dw!Itce Nor1Ia 00"03"lJ- Weft Oll.06 feel to tile POINT OF BEGINNlNG.

exCepting"" -""""" "
That portfOa thereof copyeyed to tile Stab! 01 Idaho by that deed recorded OD Marda 8.1950 ht
Book 70 of Deeds at Pap m of 0fI'Jc:Ial Records 01 Boun1De CoaDty, Idaho.
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Douglas Ro Nelson - ISB# 1580
Brian T Tucker - ISB# 5236
Wiley Ro Dennert - ISB# 6216
NELSON HALL PARRY TUCKER, PoA,
490 Memorial Drive
P.O. Box 51630
Idaho Fails, ID 83405-1630
Telephone:(208) 522-3001
Facsimile: (208) 523-7254
Attorneys for The Bank of Commerce
IN THE DlSTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plainti ffs,
\.

Case No. CV -09-3488

ANSWER, COUNTERCLAIM,
CROSS CLAIM AND THIRDPARTY CLAIM

DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, THE BANK OF
COMMERCE, an Idaho Corporation and
JOHN DOES I-X,
Defendants.

ANSWER, COUNTERCLAIM, CROSS CLAIM AND THIRD-PARTY CLAIM - 1
r
J~) j;
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THE BANK OF COMMERCE, an Idaho
corporation,
Counterclaimant/Crossclaimant/Third-Party
Claimant,
v.

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Counterdefendants,
and
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, JOHN DOES I-X,
Crossdefcndants,
and
HAMPSHIRE HOLDINGS, LLC,
Third-Party Defendant.

ANSWER
COMES NOW Defendant Bank of Commerce (the "Bank") by and through its attorneys
of record, Nelson Hall Parry Tucker, P.A., for its answer to Plaintiffs' Complaint admit, deny
and allege as follows:

FIRST DEFENSE
Plaintifls' Complaint fails to state a claim on which relief can be granted.
SECOND DEFENSE
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The Bank denies each and every allegation or averment of the Complaint not specifically
admitted.
THIRD DEFENSE
The Bank answers the specific allegations of the Complaint as follows:
l.

Admits paragraphs 1,2,4, 16, 17, 18, 19, 47, and 48.

2.

Denies paragraphs 23, 24, 30, 39, 44, 49, 50, 51, 52, 56, 62 and 63.

3.

With regards to paragraplls 3, 5, 6, 7, 8, 9,10,11,12,13,14,20,21,26,27,28,

29,31,33,34,35,36,37,38,41,42,43,46,54,55,57,59,60 and 61, said paragraphs are
allegations between the PlaintitTs and Defendants Duane L. Yost and Lori Yost, husband and
wife, and/or Duane L. Yost as Trustee of the Duane L. Yost Trust, and therefore do not require
an answer by the Bank. To the extent said paragraphs apply to the Bank, the Bank is without
knowledge or information sufficient to form a belief as to the truth of the matters asserted in said
paragraphs and, therefore, denies the same. Even if any or all of the allegations in said
paragraphs were true, the Bank still has a priority lien position superior to any lien that the
Plaintiffs may have.
4.

With regards to paragraph 15, the Bank is without sufficient information whether

it was "[ u]pon the Yosts' direction and in reliance on Palmers's letter," and therefore denies the
same. To the extent said portion of paragraph 15 were true, the Bank still has a priority lien
position superior to any lien that the Plaintiffs may have. The Bank admits the remainder of
paragraph 15.
5.

Paragraphs 22, 25, 32, 40, 45, 53 and 58 are merely restatements of previous

paragraphs and, therefore, do not require a response.
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6.

Furthermore, the Bank denies the Plaintiffs are entitled to costs and attorneys fees

against the Bank.
AFFIRMATIVE DEFENSES
The Defendant asserts the following affirmative defenses in response to the Complaint:
First Affirmative Defense
As and for a first affirmative defense, the Bank alleges Plaintiffs fail to state a claim
upon which re Iief may be granted.
Second Affirmative Defense
As and for a second affirmative defense, the Bank alleges it is a bona fide lender and/or
a bona fide purchaser.
Third Affirmative Defense
As and for a third affirmative defense, the Bank alleges estoppel.
Fourth Affirmative Defense
As and for a fourth affirmative defense, the Bank alleges waiver.
Fifth Affirmative Defense
As and for a fifth affirmative defense, the Bank alleges laches.
Sixth Affirmative Defense
As and for a sixth affirmative defense, the Bank alleges unclean hands.
Seventh Affirmative Defense
As and for a seventh affirmative defense, the Bank alleges assumption of the risk.
Eighth Affirmative Defense
As and for an eighth affirmative defense, the Bank alleges payment.
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ATTORNEY FEES AND COSTS
The Bank has been required to retain the services of attorneys to defend against the
Complaint. The Bank therefore seeks its reasonable costs and attorneys fees incurred in the
defense against the Complaint pursuant to Rule 54, LR.C.P., and Idaho Code §§ 12-120, 12-121
and 12-123.
REQUEST FOR RELIEF
WHEREFORE, the Defendant respectfully requests relief as follows:
1.

Dismissal of Plaintiffs' Complaint with prejudice;

2.

Enter a Judgment in favor of the Bank and against Plaintiffs;

3.

Award reasonable attorney fees and costs to the Bank; and

4.

Grant the Bank sueh other and further relief as the Court deems just and proper.

COUNTERCLAIM AND CROSS CLAIM
COMES NOW the Counterclaimant/Crossclaimant/Third Party Claimant, The Bank of
Commerce (the "Counterclaimant"), by and through its attorneys of record, Nelson Hall Parry
Tucker, P.A., and for its complaint alleges as follows:
1.
IS

Status of the Counterclaimant. At all times mentioned herein, Counterclaimant

an Idaho corporation with its principal place of business in Bonneville County, Idaho.

Counterclaimant is the beneficiary of a Deed of Trust sought to be judicially foreclosed in this
matter.
2.

Status of the Other Parties
A.

Countcrdefendants Darryl Harris and Christine I-larris ("Harris" herein),
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are husband and wife and at all times relevant hereto were residents of
Bonneville County, Idaho. Said Counterdefendants have or claim some
interest in the real property described herein as Tract II by reason of a deed
of trust granted by Duane Yost and Lori Yost, husband and wife to Idaho
Title ancI Trust Co. an Idaho Corporation, as trustee for the benefit of
Darryl Harris and Christine Harris, dated June 13, 2005, and recorded
June 20, 2005, as Instrument No. 1189682 in the records of Bonneville
County, State ofIdaho.
B.

Crossdefendants Duane L. Yost and Lori Yost ("Yost" herein), are husband
and wife and at all times relevant hereto were residents of Bonneville
County, Idaho. Yost is the vested owner of the real property sought to be
foreclosed in this matter and the makers of the notes, deeds of trust and
other security documents sought to be foreclosed.

C.

Cross defendant Duane L. Yost as Trustee of the Duane L. Yost Trust
("Trust" herein) upon information and belief is a living trust created and
registered in Bonneville County, Idaho.

D.

Cross defendants John Does I-X, are persons or entities whose identities
are not known that may have or claim an interest in the subject real
property.

E.

Third-Party Defendant Hampshire Holdings, LLC, is an Idaho limited
liability company with its principal place of business in Idaho Falls,
Idaho.
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F.

The above named Counterdefendants, Crossdefendants, and Third-Party
Defendant, and each of them, may claim some right, title, lien, or interest
in the real property described below, but their interest, if any, in and to

said real property, is junior, subordinate, and subsequent to the right and lien of the
Counterclaimant.
3.

Amounts Due and in Default.
A.

Counterclaimant is the holder of a Promissory Note made by Duane Yost

dated April 16.2008. in the amount of$2.000,000.00 which is past due and fully matured. Said
Note requires payments on demand and provides for an initial interest rate of5.75% per annum
and then beginning on April 17, 2008, a variable interest rate of 0.500% above the following
index rate: the highest published Wall Street Journal prime. A true and correct copy of said
Promissory Note is attached hereto as Exhibit "A". Yost is in default of said Note having not
made timely and full payment. As of July 13, 2009 the principal and interest amount which is
fully due and owing is approximately $1,250,155.18 plus a per diem interest accrual after July
13,2009 at the per diem rate of approximately $188.37955.
B.

Counterclaimant is the holder of a Promissory Note made by Duane Yost

dated November 21,2008 in the amount of$1 ,000,000.00 with a maturity date of November 21,
2009. Said Note requires one balloon payment of $1,055,000.00 and provides for an initial
interest rate of 5.5<Yo per annum and then beginning on November 22,2008, a variable interest
rate of 0.500% above the following index rate: the highest published Wall Street Journal prime.
A true and correct copy of said Promissory Note is attached hereto as Exhibit "B". Yost is in
default of said Note due to the default provisions. As of July 13,2009 the principal and interest
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amount owing is approximately $ 1,035,260.27 plus a per diem interest aecrual after July 13,
2009 at the per diem rate of approximately $150.68493.
4.

Description of the Collateral.
A.

As security for the repayment of said Promissory Notes, together with

interest, costs, and attorney's fees, the Crossdefendants, Yost, made, executed, and delivered
to Counterclaimant, that certain Deed of Trust executed on November 21, 2008, which was
recorded on November 21, 2008, and re-recorded on December 17, 2008, in the real estate
records of BOlmeville County, Idaho, under Instrument Nos. 13173 55 and 1319093,
respectively, and attached hereto as Exhibit "C" and that certain Deed of Trust executed on
December 24, 2008, whieh was recorded on December 30, 2008, in the real estate records of
Bonneville County, Idaho, under Instrument No. 1319937, and attached hereto as Exhibit "D".
Said Deeds of'Trust are incorporated herein as though set forth in full covering the following
described real property situated in Bonneville County, Idaho:
TRACT I
Beginning at a point that is South 89°55'28" West along the
Section line 1326.98 feet from the North 1/4 Corner of Section 10,
Township 1 North, Range 38 East of the Boise Meridian; running
thence South 89°55'28" West along said Section line 1236.12 feet
to the South Right-of-Way line of65 th South; thence along said
South Right-or- Way line of 65 th South and the East Right-of- Way
line of25 lh East the following three (3) courses; South 00°12'54"
East 28.10 feet to a point of curve with a radius of 69.34 feet and
a chord bearing South 44 ° 18'28" West 98.29 feet; thence to the left
along said curve 109.24 feet through a central angle of 90° 16'00";
thence South 89°10'28" West 28.71 feet to the West line of said
Section 10; thence South 00° 19'04" East 1216.86 feet to the South
line of the North ~ of the Northwest 114 of said Section 10, thence
North 89°54'09" East along said South line 1327.87 feet; thence
North 00°03'13" West 1312.06 feet to the POINT OF
BEGINNING.
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Excepting
That portion thereof conveyed to the State of Idaho by that deed
recorded on May 8, 1950 in Book 70 of Deeds at Page 287 of
Official Records of Bonneville County, Idaho.
CReal Property Collateral" herein)
B.

As security for the repayment of said Promissory Notes, together with

interest, costs, and attorney's fees, the Third-Party Defendant Hampshire
Holdings, LLC, made, executed, and delivered to Counterclaimant, that certain
Deed of Trust executed on November 21, 2008, and attached hereto as Exhibit
"E".

Said Deed of Trust is incorporated herein as though set forth in full

covering the following described real property situated in Bonneville County,
Idaho:
TRACT I
Beginning at a point that is South 89°55'28" West along the
Section line 1326.98 feet from the North 114 Corner of Section 10,
Township 1 North, Range 38 East of the Boise Meridian; running
thence South 89°55'28" West along said Section line 1236.12 feet
to the South Right-of-Way line of 65 th South; thence al~ng said
South Right-of- Way line of 65 th South and the East Right-of-Way
line of 25 th East the following three (3) courses; South 00° 12'54"
East 28.10 feet to a point of curve with a radius of 69.34 feet and
a chord bearing South44°18'28" West 98.29 feet; thence to the left
along said curt 109.24 feet through a central angle of90016'00";
thence South 89°10'28" West 28.71 feet to the West line of said
Section 10; thence South 00° 19'04" East 1216.86 feet to the South
line of the North;/2 of the Northwest 114 of said Section 10, thence
North 89°54'09" East along said South line 1327.87 feet; thence
North 00°03'13" West 1312.06 feet to the POINT OF
BEGINNING.
That portion thereof conveyed to the State ofIdaho by that deed
recorded on May 8, 1950 in Book 70 of Deeds at Page 287 of
Official Records of Bonneville County, Idaho.
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TRACT II:
Lot 11 in Block 3 of Canterbury Park, Division No.2, to the City
of Idaho Falls, Idaho according to the official plat thereof,
recorded October 19,1992 as Instrument No. 837954 filed in
Official Records of Bonneville County, Idaho
("Real Property Collateral" herein)
5.

Default and Acceleration Counterclaimant is the owner and holder of said Notes

and the beneficiary of said Deeds of Trust. The Cross defendant Yost is in default due to his
1~lilLlre

to make timely payment under said Promissory Notes and the other default provisions

of said Promissory Notes, and Counterelaimant declares all sums owing under said Notes,
Deeds of Trust, and any related seeurity documents, due and payable in full. In addition, the
Counterclaimant has incurred expense for a title report preliminary to foreclosure, the full
amount of which is presently unknown, but which Counterclaimant is entitled to recover.

COUNT I
BREACH OF PROMISSORY NOTE

6.

COLlnterclaimant realleges the allegations contained in paragraphs 1-5 as though

fully set forth herein and incorporates the same by reference.
7.

As of July 13, 2009, there was due and owing to Counterclaim ant the unpaid

principal and interest amount of approximately $2,285,415.45 plus additional pre judgment
interest at the rate of approximately 5.5% per annum resulting in a per diem of approximately
$330.06448 together with costs and attorney's fees accruing thereon.
8.

Yost is in default of his payment obligation to Counterclaimant and

Counterclaimant has declared and does hereby declare all sums owing and immediately due and
payable in full. Counterclaim ant has made demand upon the Defendant at least ten (10) days
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prior to filing suit in this matter but Yost has failed and/or refused to make any payments to
Counterclaim ant.
9.

Counterclaim ant is therefore entitled to judgment against Yost in the sum of

approximately $2,285,415.45 together with accruing interest thereon from July 13,2009 at the
per diem rate of approximately $339.06448 until the date of judgment, plus accruing costs and
attorney's fees.
COUNT II
BREACH OF GUARANTY AGREEMENT

10.

Counterclaimant realleges the allegations contained in paragraphs 1-9 as though

fully set forth herein and incorporates the same by reference.
11.

The Crossdefendants Duane Yost and Lori Yost and the Third-Party Defendant

Hampshire Holdings, LLC, personally guaranteed up to $1,000,000 of the obligations of Duane
Yost described above. A copy of said guarantees are attached hereto as Exhibit "F".
12.

The Cross defendant Duane Yost has defaulted on the obligations as described

13.

Counterclaimant has made demand on the Cross defendant Duane Yost for

above.

payment but Duane Yost has failed to pay as required by the Promissory Notes.
14.

Counterclaimant has made demand on the Crossdefendants Duane Yost and Lori

Yost and the Third-Party Defendant Hampshire Holdings, LLC, for payment based upon the
guaranty but each of them has refused and continues to refuse to pay Counterclaimant.
15.

As the Guarantor, the Cross defendants Duane Yost and Lori Yost and the

Third-Party Defendant Hampshire Holdings, LLC, are obligated to the Counterclaim ant in the
principal amount of $1,000,000 plus additional pre judgment interest at the rate of
ANSWER, COUNTERCLAIM, CROSS CLAIM AND THIRD-PARTY CLAIM - 11
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approximately 5.5% per annum resulting in a per diem of $150.68493 together with costs and
attorney's fees accruing thereon.
COUNT III
FORECLOSURE OF DEEDS OF TRUST
16.

Counterclaimant real leges the allegations contained in paragraphs 1-15 as though

fully sct forth herein and incorporates the same by reference.
17.

The Deeds of Trust described above grant to Counterclaimant a valid lien and

security interest in and to all of the real property, improvements, fixtures, irrigation equipment,
or water rights, or other property described therein. Said Deeds of Trust have never been
satisfied or discharged and no other suit or action has been commenced to foreclose upon said
Deeds of Trust or to collect the amounts owed on the aforesaid Promissory Notes.
18.

By the terms of said Deeds of Trust, the real property, and any Jixtures,

improvements, irrigation equipment or water rights, should be declared as part of the Deeds of
Trust and should be included in this foreclosure and in any sale hereinafter to be ordered as part
of the security for the repayment of this loan.
19.

Use of Premises. Said Real Property Collateral, as described in each separate

tract, has at all times heretofore been used together as one lot or parcel for cach tract and every
part thereof is necessary for the best use and enjoyment of said Real Property Collateral and
each tract cannot be sold in separate parcels without material injury to the parties thereto.
20.

Reasonable Value. Counterclaimant intends to determine the reasonable value

of the property prior to entry of decree herein and to introduce evidence supporting such value.
[n the event that said reasonable value should be less than the amount of the judgment requested,
plus accruing interest, costs, and fees, Counterclaim ant intends to apply to the Court for the
ANSWER, COUNTERCLAIM, CROSS CLAIM AND THIRD-PARTY CLAIM - 12

entry ofa deficiency judgment against Crossdefendants Yost, for any deficiency remaining after
application of the foreclosure sale proceeds to payment of the judgment herein, plus accruing
interest, costs, and fees herein.
21.

No Other Action. Counterclaimant has no plain, speedy, or adequate remedy at

law, and no other proceeding at law or equity has been commenced or is pending to collect said
notes or any portion thereof or to foreclose these Deeds of Trust. That all conditions precedent
to the initiation and prosecution of this suit on said Notes and the foreclosure of said Deeds of
Trust have been satisfied.
22.

Attornev's Fees. Under each and every count, Counterclaimant has been forced

to employ counsel to represent it in this action and has become obligated to pay its reasonable
attorney's fees and costs for such service. Counterclaim ant is entitled to recover reasonable
attorney's fees from the Crossdefendants by virtue of the attorney's fees provision contained in
the Promissory Notes, Deeds of Trust, and other security documents herein above described as
well as pursuant to Idaho Code § 12-120 and § 12-121. Counterclaimant alleges that $5,000.00
is a reasonable sum to be allowed as attorney's fees if this action is uncontested, plus such
additional sums as the Court may adjudge as reasonable attorney's fees in the event of a contest,
trial or appeal.
REQUEST FOR RELIEF
WHEREFORE, Counterclaim ant prays for judgment as follows:
A.

'1'hat Counterclaimant have judgment against Yost in the sum of approximately

$2,285,415.45 together with interest at the rate of approximately 5.5% per annum after July 13,
2009 at the per diem interest accrual of approximately $339.06448 for any sums advanced by
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Counterclaimant or which Counterclaim ant becomes obligated or elects to advance for the
payment of taxes, assessments, insurance premiums, mortgage insurance premiums, water
charges, and other governmental charges, fines, assessed or charged against the property during
the pendency of this action, including interest on such advance from the date of the advance; for
the sum of$5,000.00 for attorney's fees if this action is uncontested, plus such additional sums
as the Court may adjudge as reasonable in the event of contest, trial, or appeal; for
Counterclaimant's taxable costs and disbursements herein; and for interest on the entire amount
of said jUdgment at the maximum rate allowed by law.
B.

That Counterclaimant's Deeds of Trust herein described be adjudged first and

prior liens upon the Real Property Collateral superior to any right, title, claim, lien, or interest
on the part of the named Counterdefendants, Crossclaimants, Third-Party Claimaint or any
persons claiming by, through, or under said Counterdefendants, Crossclaimants or Third-Party
C lai I11Cl i nt, except for Tract II upon which Counterdefendants Darry I Harris and Christine Harris,
husband and wife, may have a first lien priority based upon the deed of trust described in
paragraph 2.A. of this Counterclaim, Cross Claim and Third-Party Claim.
C.

That the Court, in the decree, establish the reasonable value of the Real Property

Collateral herein described according to proof.
D.

That the Counterclaimant's Deeds of Trust described herein be foreclosed and

said Real Property Collateral, together with improvements and water rights, however evidenced,
be sold in one parcel in accordance with and in the manner provided by law; that
Counterclaimant be permitted to be a purchaser at the sale; that the net proceeds of said sale be
applied first toward the payment of the costs of said sale and then toward the payment of
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Counterclaimant's judgment; that Counterclaimant have and retain a deficiency judgment
against the Cross Defendants and Third-Party Defendant, in the event that the bid at the sale is
less than the sum of Counterclaimant' s entire judgment, plus costs of sale.
E.

That the decree provide that after the sale of said Real Property Collateral, all

right. title, claim, lien, or interest in the above-named Counterdefendants, Crossdefendants,
Third-Party

Defendants,

and

every

person

claiming by,

through,

or under said

Counterdefcndants, Crossdefendants and Third-Party Defendants in or to said property,
including the right of possession thereof from and after said sale, be forever barred and
foreclosed and that the purchaser at said sale be entitled to immediate possession ofthe premises
as allowed by law subject only to such statutory right of redemption as the Counterdefendants,
Crossdcfcndants and Third-Party Defendants may have by law.
F.

In the cvent that the Counterclaim ant is the purchaser at sale anJ possession of

said premises is not surrendered to Counterclaimant, that the Court issue a Writ of Assistance
directed to the sheriff of Bonneville County, Idaho, to deliver possession of said premises to the
Counterclaimant; and
G.

That the Counterclaim ant may have such other and further relief as the Court

deems jllst and equitable.
Dated this / ~ day of July, 2009.
NELSON HALL PARRY TUCKER, P.A.

By

DOU~~

* This is an attempt to collect a debt, any information obtained will be used for that purpose.
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CERTIFICATE OF SERVICE
I hereby certifY that I served a true copy of the foregoing document upon the following
this /5" day of July, 2009, by hand delivery, mailing with the necessary postage
affixed thcrdo, facsimilc, or overnight mail.
Kipp L. Manwaring
MANWARING LA W OFFICE

381 Shoup Avenue, Suite 210
Idaho Falls, ID 83402

P<J

Mailing
[ ] Hand Delivery
J><l Fax: 523-9109
[ ] Overnight Mail

L:\[)RN\0260.491 \Answcr & Countcrcluim.wpd
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Loan

25TH EAST, P.O. 1887

Oate04·16·2008

IDAHO fALLS, 10 83403

10 83403

Maturity Date "O,.4·::.JlwBt:.·2uO
l lOu:9'--_ _ _ __
Loan Amount $ 2 000,000 00
Renewal Of
BORROWER'S NAME AND ADDRESS

LENDER'S NAME AND ADDRESS

'T' includes each borrower above, jointly and severally,

"You" means the lender, its successors and assigns.

PROCESSOR MICHELLE WALKER

For value received, I promise to pay to you, or your order, at your address listed above the PRINCIPAL sum ofTWO MillION AND NOll 00
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Dollars $2.000,000.00

o

Single Advance: I will receive all of this principal sum on _ _ _ _ _ _ _ _ _ _ _ _ . No additional advances are contemplated under this note,

!Xl

Multiple Advance: The principal sum shown above is the maximum amount of principal I can borrow under this note. On u04,,·::.Jl"'6"'·2,,0"'0"'S"-_ _ _ _ __
_ _ _ _ _ _ _ 1 will receive the amount of $

and future principal advances are contemplated.

Conditions: The conditions for future advances are UPON REQUEST OF CUSTOMER AND APPROVAL Of LOAN OffiCER

00

Open End Credit: You and I agree that I may borrow up to the maximum amount of principal more than one time. This feature is subject to

D

all other conditions and expires on ...O,,4t:.·1u6"'·L2uOll
O"'9_ _ _ _ _ _ _ _ _ _ _ _ _ __
Closed End Credit: You and I agree that I may borrow up to the maximum only one time (and subject to all other conditions)'

INTEREST: I agree to pay interest on the outstanding principal balance from.l104"'·:J1""6"'·2<.J0...0...S'-_____________ at the rate of
per year until .Il04"'·J,1L;].,.2.1l00"'BIL-_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

00

5750 %

Variable Rate: This rate may then change as stated below.

[Xl Index Rate: The future rate will be

0 500 PERCENT ABOVE

the following index rate: HIGHEST

PIlB! ISHED WAil STBEFT IOIIRNAI PRIME

RATE SEE "liMITATIONS' BElOW
THE RESIlI T DE THIS CAl Gill ATION Will BE ROIINDED TO THE NEAREST 0 001
No Index: The future rate will not be subject to any internal or external index. It will be entirely in your control.

o

[J(I Frequency and Timing: The rate on this note may change as often as '"EV.LE..,R~Y....,.OAc.y.L.J<B""E"G"'INuNuINu.G
......O"'4c.·1uZc.·2"'O"'0"'8'-_ _ _ _ _ _ _ _ _ _ _ __
A change in the interest rate will take effect "O"'N'-T"HUJE.....,S"A....M.uE_OLLA"y'-_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

00

limitations: During the term of this loan, the applicable annual interest rate will not be more than _ _ _ _ _ _ _.lJ18,...,0"'01J,O % or less than

_ _ _ _ _ _ _--"5.,5L10""0 %. The rate may not change more than

% each _ _ _ _ _ _ _ _ _ _ _ _ _ __

Effect of Variable Rate: A change in the interest rate will have the following effect on the payments:

D
D

The amount of each scheduled payment will change.

[Xl The amount of the final payment will change.

ACCRUAL METHOD: Interest will be calculated on a ACTIIAI1365

basis.

POST MATURITY RATE: I agree to pay interest on the unpaid balance of this note owing after maturity, and until paid in full, as stated below:

00 on the same fixed or variable rate basis in effect before maturity (as indicated above).
[] at a rate equal to _______________________________________________________________________________________________
D

LATE CHARGE: If a payment is made more than _ _ _ _ _ _ days after it is due, I agree to pay a late charge of _ _ _ _ _ _ _ _ _ _ __

00

ADDITIONAL CHARGES: In addition to interest, I agree to pay the following charges which

[] are

00

are not

included in the principal amount

above: LOAN DOC FEE $1 00000 PAlO IN CASH
PAYMENTS: I agree to pay this note as follows:
ON DEMAND, BUT IF NO DEMAND IS MAOE THEN INTEREST ON THE AMOUNT OF CREDIT OUTSTANDING OUE AT MATURITY ANO PRINCIPAL DUE ON 04·16·2009.

ADDITIONAL TERMS:

[J(I SECURITY: This note is separately secured by (describe separate
document by type and date):
STA TEMENTlOAN

PURPOSE: The purpose of this loan is BUSINESS' INVESTMENT
PURPOSES
SIGNATURES: I AGREE TO THE TERMS OF THIS NOTE IINCLUDING
THOSE ON PAGE 2J. I have received a copy on today's date.

(This section is for your internal use, Failure to list a separate security document does not mean the
agreement will not secure this n016.)

~~~
OUANE YOST

UNIVERSAL NOTE
~M

©1984, 1991 Bankers Systems. Inc., St. Cloud, MN Form UN·ID 3/4/2002

(page

1 of 2)

DEFINITIONS: "
, page 1, "12'l" means the terms that apply to
this loan. "I: •
y" means each Borrower who signs this note
and each other
[ legal entity (including guarantors. endorsers.
and sureties)
to pay this note Itogether referred to as "us").
"You" or "your" means the Lender and its successors and assigns.
APPLICABLE LAW: The law of the state in which you are located will

tor such a defauit wiii be determined by appiic8uie
law, by the terms of any separate instrument creating the security

govern this note. Any term of this note which is contrary to applicable
law will not be effective, unless the law permits you and me to agree to

interest and, to the extent not prohibited by law and not contrary to the
terms of the separate security instrument, by the "Default" and

rmless from any such claims arising as a result of your
right of set-off.
OR RESIDENCE SECURITY: If this note is secured by real

that is personal property, the existence of a default

such a variation. If any provision of this agreement cannot be enforced
according to its terms, this fact will not affect the enforceability of the

"Remedies" paragraphs herein.
DEFAULT: I will be in default if anyone or more of the following occur: (1) I
fail to make a payment on time or in the amount due; (2) I fail to keep the
property insured, if required; (3) I fail to pay, or keep any promise, on any
debt or agreement I have with you; (4) any other creditor of mine attempts to
collect any debt lowe him through court proceedings; (5) I die, am declared

remainder of this agreement. No modification of this agreement may be
made without your express written consent. Time is of the essence in
this agreement.
COMMISSIONS OR OTHER REMUNERATION: I understand and agree that
any insurance premiums paid to insurance companies as part of this note

incompetent, make an assignment for the benefit of creditors, or become

will involve money retained by you or paid back to you as commissions or
other remuneration.
In addition, I understand and agree that some other payments to third
parties as part of this note may also involve money retained by you or
paid back to you as commissions or other remuneration.
PAYMENTS: Each payment I make on this note will first reduce the
amount lowe you for charges which are neither interest nor principal.
The remainder of each payment will then reduce accrued unpaid interest.
and then unpaid principal. If you and I agree to a different application of
payments, we will describe our agreement on this note. I may prepay a
part of. or the entire balance of this loan without penalty, unless we
specify to the contrary on this note. Any partial prepayment will not
excuse or reduce any later scheduled payment until this note is paid in full
(unless. when I make the prepayment, you and I agree in writing to the
contrary).
INTEREST: Interest accrues on the principal remaining unpaid from time
to time, until paid in full. If I receive the principal in more than one
advance, each advance will start to earn interest only when I receive the
advance. The interest rate in effect on this note at any given time will
apply to the entire principal advanced at that time. Notwithstanding
anything to the contrary, I do not agree to pay and you do not intend to
charge any rate of interest that is higher than the maximum rate of
interest you could charge under applicable law for the extension of credit
that is agreed to here (either before or after maturity). If any notice of
interest accrual is sent and is in error, we mutually agree to correct it,
and if you actually collect more interest than allowed by law and this
agreement, you agree to refund it to me.
INDEX RATE: The index will serve only as a device for setting the rate on
this note. You do not guarantee by selecting this index, or the margin,
that the rate on this note will be the same rate you charge on any other
loans or class of loans to me or other borrowers.
ACCRUAL METHOD: The amount of interest that I will pay on this loan
will be calculated using the interest rate and accrual method stated on
page 1 of this note. For the purpose of interest calculation, the accrual
method will determine the number of days in a "year." If no accrual
method is stated. then you may use any reasonable accrual method for
calculating interest,
POST MATURITY RATE: For purposes of deciding when the "Post
Maturity Rate" (shown on page 1) applies, the term "maturity' means the
date of the last scheduled payment indicated on page 1 of this note or
the date you accelerate payment on the note, whichever is earlier.
SINGLE ADVANCE LOANS: If this is a single advance loan. you and I
expect that you will make only one advance of principal. However, you
may add other amounts to the principal if you make any payments
described in the "PAYMENTS BY LENDER" paragraph below.
MULTIPLE ADVANCE LOANS: If this is a multiple advance loan, you and I
expect that you will make more than one advance of principal. If this is
closed end credit. repaying a part of the principal will not entitle me to
additional credit.
PAYMENTS BY LENDER: If you are authorized to pay, on my behalf.
charges I am obligated to pay (such as p{operty insurance premiums),
then you may treat those payments made by you as advances and add
them to the unpaid principal under this note. or you may demand
immediate payment of the charges.
SET-OFF: I agree that you may set off any amount due and payable under
this note against any right I have to receive money from you.
"Right to receive money from you" means:
(1) any deposit account balance I have with you;
(2) any money owed to me on an item presented to you or in your
possession for collection or exchange; and
(3) any repurchase agreement or other non deposit obligation.
.. Any amount due and payable under this note" means the total
amount of which you are entitled to demand payment under the terms of
this note at the time you set off. This total includes any balance the due
date for which you properly accelerate under this note.
If my right to receive money from you is also owned by someone who
has not agreed to pay this note. your right of set-off will apply to my
interest in the obligation and to any other amounts I could withdraw on
my sole request or endorsement, Your right of set-off does not apply to
an account or other obligation where my rights are only as a
representative. It also does not apply to any Individual Retirement
Account or other tax-deferred retirement account.
You will not be liable for the dishonor of any check when the dishonor
occurs because you set off this debt against any of my accounts. I agree

insolvent (either because my liabilities exceed my assets or I am unable to
pay my debts as they become due); (6) I make any written statement or

DATE OF
TRANSACTION

PRINCIPAL

ADVANCE

BORAOWER'S
INITIALS
(not

provide any financial information that is untrue or inaccurate at the time it was
provided; 17) I do or fail to do something which causes you to believe that you
will have difficulty collecting the amount lowe you; (8) any collateral securing
this note is used in a manner or for a purpose which threatens confiscation by

a legal authority;

(9) I

change my name or assume an additional name

without first notifying you before making such a change; 110) I fail to plant,
cultivate and harvest crops in due season if I am a producer of crops; (11) any

loan proceeds are used for a purpose that will contribute to excessive erosion
of highly erodible land or to the conversion of wetlands to produce an
agricultural commodity, as further explained in 7 C.F .R. Part 1940. Subpart
G, Exhibit M.
REMEDIES: If I am in default on this note you have, but are not limited to,
the following remedies:
(1) You may demand immediate payment of all lowe you under this
note (principal, accrued unpaid interest and other accrued charges).
(2) You may set off this debt against any right I have to the payment
of money from you. subject to the terms of the "Set-Off"
paragraph herein.
(3) You may demand security. additional security, or additional parties
to be obligated to pay this note as a condition for not using any
other remedy.
(4) You may refuse to make advances to me or allow purchases on
credit by me.
(5) You may use any remedy you have under state or federal law.
By selecting anyone or more of these remedies you do not give up your
right to later use any other remedy. By waiving your right to declare an
event to be a default, you do not waive your right to later consider the
event as a default if it continues or happens again.
COLLECTION COSTS AND ATTORNEY'S FEES: I agree to pay all costs of
collection, replevin or any other or similar type of cost if I am in default.
In addition, if you hire an attorney to collect this note, I also agree to pay
any fee you incur with such attorney plus court costs (except where
prohibited by law). To the extent permitted by the United States
Bankruptcy Code, I also agree to pay the reasonable attorney's fees and
costs you incur to collect this debt as awarded by any court exercising
jurisdiction under the Bankruptcy Code.
WAIVER: I give up my rights to require you to do certain things. I will not
require you to:
(1) demand payment of amounts due (presentment);
(2) obtain official certification of nonpayment (protest); or
(3) give notice that amounts due have not been paid (notice of
dishonor).
I waive any defenses I have based on suretyship or impairment of
collateral.
OBLIGATIONS INDEPENDENT: I understand that I must pay this note
even if someone else has also agreed to pay it (by. for example. signing
this form or a separate guarantee or endorsement). You may sue me
alone, or anyone else who is obligated on this note, or any number of us
together. to collect this note. You may do so without any notice that it
has not been paid (notice of dishonor). You may without notice release
any party to this agreement without releasing any other party. If you give
up any of your rights, with or without notice, it will not affect my duty to
pay this note. Any extension of new credit to any of us, or renewal of
this note by all or less than all of us will not release me from my duty to
pay it. (Of course, you are entitled to only one payment in full.) f agree
that you may at your option extend this note or the debt represented by
this not6, or any portion of the note or debt, from time to time without
limit or notice and for any term without affecting my liability for payment
of the note. I will not assign my obligation under this agreement without
your prior written approval.
FINANCIAL INFORMATION: I agree to provide you, upon request, any
financial statement or information you may deem necessary. I warrant
that the financial statements and information I provide to you are or will
be accurate. correct and complete.
NOTICE: Unless otherwise required by law, any notice to me shall be
given by delivering it or by mailing it by first class mail addressed to me
at my last known address. My current address is on page 1. I agree to
inform you in writing of any change in my address. I will give any notice
to you by mailing it first class to your address stated on page 1 of this
agreement. or to any other address that you have designated.
PAYMENT BY CHECK: If any payment on this note is made with a check
that is dishonored. I agree to pay you a $20.00 fee.
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BORROWER'S NAME AND ADDRESS
"I" includes each borrower above, jointly and severally.
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LENDER'S NAME AND ADDRESS
"You" means the lender, its successors and assigns.

Line of Credit No.
Date

L-/ 0 I 01 002CJ77

04·16·2008
Max. Credit AmI. 2,000,000.00
Loan Ref. No.

You have extended to me a line of credit in the

AMOUNT of

TWO MILLION AND N0/100

$

2,000,000.00

You will make loans to me from time to time until
5:00 --.l'..m. on 04·16·2009
. Although the line of credit
expires on that date, I will remain obligated to perform all my duties under this agreement so long as lowe you any money advanced according to the
terms of this agreement, as evidenced by any note or notes I have signed promising to repay these amounts.

This line of credit is an agreement between you and me. It is not intended that any third party receive any benefit from this agreement, whether by
direct payment, reliance for future payment or in any other manner. This agreement is not a letter of credit.
1. AMOUNT: This line of credit is:
[XI OBLIGATORY: You may not refuse to make a loan to me under this line of credit unless one of the following occurs:

a. I have borrowed the maximum amount available to me;
b. This line of credit has expired;
c. I have defaulted on the note {or notes} which show my indebtedness under this line of credit;
d. I have violated any term of this line of credit or any note or other agreement entered into in connection with this line of credit;

e. I HAVE FILED BANKRUPTCY.

D

DISCRETIONARY: You may refuse to make a loan to me under this line of credit once the aggregate outstanding advances equal or exceed

Subject to the obligatory or discretionary limitations above, this line of credit is:

00

OPEN-END IBusiness or Agricultural only}: I may borrow up to the maximum amount of principal more than one time.

D

CLOSED-END: I may borrow up to the maximum only one time.

Z. PROMISSORY NOTE: I will repay any advances made according to this line of credit agreement as set out in the promissory note, I signed on

04·16·2008

, or any note Is) I sign at a later time which represent advances under this agreement. The note Is) setls) out

the terms relating to maturity, interest rate, repayment and advances. If indicated on the promissory note, the advances will be made as follows:

UPON REOUEST OF CUSTOMER AND APPROVAL OF LOAN OFFICER.

3. RELATED DOCUMENTS: I have signed the following documents in connection with this line of credit and note(s) entered ioto in accordance with

this line of credit:

D
D

security agreement dated

D _________________________

mortgage dated

D

guaranty dated

D _______________________
D _________________________

4. REMEDIES: If I am in default on the notelsl you may:

a. take any action as provided in the related documents;
b. without notice to me, terminate this line of credit.
By selecting any of these remedies you do not give up your right to later use any other remedy. By deciding not to use any remedy should I
default, you do not waive your right to later consider the event a default, if it happens again.
5. COSTS AND FEES: If you hire an attorney to enforce this agreement I will pay your reasonable attorney's fees, where permitted by law. I will also
pay your court costs and costs of collection, where permitted by law.
6. COVENANTS: For as long as this line of credit is in effect or lowe you money for advances made in accordance with the line of credit, I will do the
following:
a. maintain books and records of my operations relating to the need for this line of credit;
b. permit you or any of your representatives to inspect and/or copy these records;
c. provide to you any documentation requested by you which support the reason for making any advance under this line of credit;
d. permit you to make any advance payable to the seller (or seller and me) of any items being purchased with that advance;

e.

7. NOTICES: All notices or other correspondence with me should be sent to my address stated above. The notice or correspondence shall be effective
when deposited in the mail, first class, or delivered to me in person.
S. MISCELLANEOUS: This line of credit may not be changed except by a written agreement signed by you and me. The law of the state in which you
are located will govern this agreement. Any term of. this agreement which is contrary to applicable law will not be effective, unless the law per·
mits you a?d rT)e- 1'rg1'ee to such a variation.
SIGNATURES: I AGREE TO THE TERMS OF THIS LINE OF CREDIT. I
FOR THE LE
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E hibit "B"

, (WANE YOST

COMMERCE·AOMINISTRATION
25TH EAST. PO. 1887

3777 HAMPSHIRE CT.
IOAHO FALLS, 10 83404

IOAHO FAllS, 10 83403
Maturity Date ...
1....
1·...2...1...
-2..0"'0"'9_ _ _ _ __
Loan Amount $ 1 000 000 00
Renewal Of _ _ _ _ _ _ _ _ __

BORROWER'S NAME AND ADDRESS

LENDER'S NAME AND ADDRESS

"I" includes each borrower above. jointly and severally.

"You'~

PROCESSOR

means the lender, its successors and assigns.

SUMMER SORENSON

For value received. I promise to pay to you, or your order. at your address listed above the PRINCIPAL sum of ONE MilliON AND NOll 00
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Dollars $ J 00000000

!Xl

o

Single Advance: I will receive all of this principal sum on 11·71·2008
. No additional advances are contemplated under this note.
Multiple Advance: The principal sum shown above is the maximum amount of principal I can borrow under this note. On _ _ _ _ _ _ _ _ __
_ _ _ _ _ _ I will receive the amount of $
and future principal advances are contemplated,
Conditions: The conditions for future advances are _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

o

o

Open End Credit: You and I agree that I may borrow up to the maximum principal sum more than one time. This feature is subject to all other
conditions and expires on _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Closed End Credit: You and I agree that I may borrow Isubject to all other conditions) up to the maximum principal sum only one time.

INTEREST: I agree to pay interest on the outstanding principal balance from 11·21·2008
per year until .ll.J.1"'·2...2;.,·2u.0..Ow8'--_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

at the rate of

5500%

[X) Variable Rate: This rate may then change as stated below,

IX!

Index Rate: The future rate will be 0 500 PERCENT ABOVE

the following index rate: HIGHEST PUBLISHED WALL STREET JOURNAL PRIME

RATE
THE RESlJI T

o

DE THIS CAl elll ATION WILL BE ROUNDED TO THE NEAREST 0 001

No Index: The future rate will not be subject to any internal or external index, It will be entirely in your control.

IX!

Frequency and TIming: The rate on this note may change as often aSJ;EJlV",ERuYu<OtttA.J.Y....Bu;EJlGIIl'NllNll,J.1IN.IlG..;lul"'-2"'7"'-470wOw8"-_ _ _ _ _ _ _ _ _ _ _ __
A change in the interest rate will take effect uOwNL..TuHllE:.SilJA!iJMlI/.Lt.E,LOtttA.J.Y_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

!XI

limitations: During the term of this loan, the applicable annual interest rate will not be more than _ _ _ _ _ _ _-'-18.,...0""-00% or less than
_ _ _ _ _ _ _-'5...5"'0""'0 %. The rate may not change more than
% each _ _ _ _ _ _ _ _ _ _ _ _ ___

Effect of Variable Rate: A change in the interest rate will have the following effect on the payments:

o
The amount of each scheduled payment will change.
[j(I The amount of the final payment will change.
0 ________________________________________________________________________
_
ACCRUAL METHOD: Interest will be calculated on a ACIIIAI1365

basis.

POST MATURITY RATE: I agree to pay interest on the unpaid balance of this note owing after maturity, and until paid in full. as stated below:

IX] on the same fixed or variab.1e rate basis in effect before maturity (as indicated above).
[] at a rate equal to _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___

o

LATE CHARGE: If a payment is made more than ____ days after it is due, I agree to pay a late charge 01 _ _ _ _ _ _ _ _ _ _ _ _ __

!Xl

ADDITIONAL CHARGES: In addition to interest, I agree to pay the following charges which

above: OFFICIALS S117 00' TITLE POLICY $3
PAYMENTS: I agree to pay this note as follows:

0

are

!Xl

are not included in the principal amount

669 00' UCC $10000'1 DAN DOC FEE $450 00'1 DAN ORIGINATION FEE $1550 00 PAID IN CASH

1 PAYMENT OF $1,055,000.00 ON 11·21·2009. THIS IS A VARIABLE RATE LOAN AND THEEINAL PAYMENT AMOUNT MAY CHANGE.

PURPOSE: The purpose of this loan is ",B",IIS",lwN",E.,S.,S,..J·RwE"'E:JJINIlI...
.A .....
NCEI:.L.EX"""'SuT.uINlIJG.l..UIOLLA"'N"'--_ _ _ _ _ _ _ _ _ _ _- - - - - - - - - - - - - - - - ADDITIONAL TERMS:

UNIVERSAL NOTE AND SECURITY AGREEMENT
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SECURITY INTEP"
interest, noV\!
parts, access~
obligations

-

exchange, or

you

8

SECURITY
security interest in all of the Property describer'
wherever the Property is or will be located, an·

improvements, and accessions to
payment or performance of the Property.

·)W

that I own or have sufficient rights in which to transfer an
and products of the Property. "Property" includes all
any original evidence of title or ownership; and all
anything acquired upon the sale, lease, license,

of the Property! any fights and claims arising fro ..

and any cQllections and distributions on account of

the Property.

IX!

Accounts and Other Rights to Payment: All rights to payment, 'whether or not earned by performance, including, but not limited to, payment for
property or services sold, leased, rented, licensed, or assigned. This includes any rights and interests (including all liens) which I have by law or
agreement against any account debtor or obligor.

IX!

Inventory: All inventory held for ultimate sale or lease, or which has been or will be supplied under contracts of service, or which are raw

IX!

Equipment: All

materi.als, work in process, or materials used or consumed in my business.

~quipment including, but not limited to, machinery, vehicles, furniture, fixtures, manufacturing equipment, farm machinery and

equipment, shop equipment t office and record keeping equipment, parts. and tools. The Property includes any equipment described in a list or
schedule I give to you, but such a list is not necessary to create a valid security interest in all of my equipment.

IX!

Instruments and Chattel Paper: All instruments, including negotiable instruments and promissory notes and any other writings or records that
evidence the right to payment of a monetary obligation, and tangible and electronic chattel paper.

IX!

General Intangibles: All general intangibles including, but not limited to, tax refunds, patents and applications for patents, copyrights.

trademarks, trade secrets, goodwill, trade names, customer lists, permits and franchises, payment intangibles, computer programs and all
supporting information provided in connection with a transaction relating to computer programs, and the right to use my name.

00 Documents: All documents of title including, but not limited to, bills of lading, dock warrants and receipts, and warehouse receipts.

IX!

Farm Products and Suppies: All farm products including, but not limited to, all poultry and livestock and their young, along with their produce,
products, and replacements; all crops, annual or perennial, and all products of the crops; and all feed, seed, fertilizer, medicines, and other

supplies used or produced in my farming operations.

IX!

Government Payments and Programs: All payments, accounts, general intangibles, and benefits including, but not limited to, payments in kind,

deficiency payments, letters of entitlement, warehouse receipts, storage payments, emergency assistance and diversion payments, production
flexibility contracts, and conservation reserve payments under any preexisting, current. or future federal or state government program.

IX!

Investment Property: All investment property including, but not limited to, certificated securities,

uncertificated securities,

securities

entitlements, securities accounts, commodity contracts, commodity accounts, and financial assets.

IX!
IX!

Deposit Accounts: All deposit accounts including, but not li';'ited to, demand, time, savings, passbook, and similar accounts.
Specific Property Description: The Property includes, but is not limited by, the following:

Z006 CARVER 46 VOYAGER GRAND SALON SNI CDRC4049B606
VOLVO 06 EVC, 370 HP, DIESEl
VOLVO 06 EVC, 370 HP, DIESEL
ONAN 13.5 KW, DIESEL
PERSONAL AND ENTITY GUARANTEES DATED 11/21/2008 AND DEEDS OF TRUST DATED 11/21/2008
If applicable, enter real estate description and record owner information: LOT 11 IN BLOCK 3 OF CANTERBURY PARK, DIVISION NO 2, TO THE CITY OF IOAHO
FALLS IDAHO ACCORDING TO THE OFFICIAL PLAT THEREOF RECORDED OCTOBER 19 1992 AS INSTRUMENT NO 837954 FILED IN OFFICIAL RECORDS OF
BONNEVIlLE COUNTY. IDAHO AND SEE EXHIBIT "A" WHICH IS AUACHEO HERETO AND MADE A PART HEREOF
purpose.
The Property will be used for a
0 personal IX! business 0 agricultural 0
Borrower/Owner State of organization/registration (if applicable) ID'--________________________________
..
_
ADDITIONAL TERMS OF THE SECURITY AGREEMENT
PURCHASE MONEY SECURITY INTEREST - For the sole purpose of

GENERALLY - This agreement secures this note and any other debt I have
with you, now or later. However, it will not secure other debts if you fail
with respect to such other debts, to make any required disclosure about

this security agreement or if you fail to qive any required notice of the
right of rescission. If property described 10 this agreement is located in

another state, this agreement may also, in some circumstances, be
governed by the law of the state in which the Property is located.
NAME AND LOCATION - My name indicated on page 1 is my exact legal
name. If I am an individual, my address is my pnncipal residence. If I am

not an individual, my address is the location of my chief executive offices
or sole place of business. If I am an entity organized and registered under
state law, my address is located in the state in which I am registered,
unless otherwise indicated on page 2. I will provide verification of
registration and location upon your request. I will provide you with at

least 30 days notice prior to any change in my name, address, or state of
organization or registration.
OWNERSHIP AND DUTIES TOWARD PROPERTY - I represent that I own

determining the extent of a purchase money security interest arising
under this security agreement: (a) payments on any nonpurchase money
loan also secured by this agreement will not be deemed to apply to the
Purchase Money Loan, and (b) payments on the Purchase Money loan
will be deemed to apply first to the non purchase money portion of the
loan, if any, and then to the purchase money obligations in the order in
which the items of collateral were acquired or if acquired at the same
time, in the order selected by you. No security interest will be terminated
by application of this formula. "Purchase Money loan" means any loan
the proceeds of which, in whole or in part, are used to acquire any

collateral securing the loan and all extensions, renewals, consolidations
and refinancing of such loan.
PAYMENTS BY LENDER - You are authorized to pay, on my behalf,

charges I am or may become obligated to pay to preserve or protect the
secured property (such as property insurance premiums). You may treat
those payments as advances and add them to the unpaid principal under

all of the Property, or to the extent this is a purchase money security

the note secured by this agreement or you may demand immediate

interest I will acquire ownership of the Property with the proceeds of the
loan. I will defend it against any other claim. Your claim to the Property is
ahead of the claims of any other creditor. I agree to do whatever you

payment of the amount advanced.
INSURANCE - I agree to buy insurance on the Property against the risks

require to protect your security interest and to k.eep your claim in the
Property ahead of the claims of other creditors. I will not do anything to
harm your position. I will not use the Property for a purpose that will
violate any laws or subject the Property to forfeiture or seizure.
I will keep books, records and accounts about the Property and my
business in general. I will let you examine these records at any reasonable
time. I will prepare any report or accounting you request, which deals
with the Property.
I will keep the Property in my possession and will keep it in good
repair and use it only for the purpose(s) described on page 1 of this
agreement. I will not change this specified use without your express
written permission. I represent that I am the original owner of the
Property and, if I am not, that I have provided you with a list of prior
owners of the Property.
I will keep the Property at my address listed on page 1 of this

agreement, unless we agree I may keep it at another location. If the

and for the amounts you require and to furnish you continUing proof of
coverage. I will have the insurance company name you as loss payee on
any such policy. You may require added security jf you agree that
insurance proceeds may be used to repair or replace the Property. I will

buy insurance from a firm licensed to do business in the state of Idaho.
The firm will be reasonably acceptable to you. The insurance will last
until the Property is released from this agreement. If I fail to buy or
maintain the insurance (or fail to name you as loss payee) you may

purchase it yourself.
WARRANTIES AND REPRESENTATIONS - If this agreement includes
accounts, I will not settle any account for less than its full value without
your written permission. I will collect all accounts until you tell me
otherwise. I will keep the proceeds from all the accounts and any Qoods
which are returned to me or which I take back in trust for you. I WIll not
mix them with any other property of mine. I will deliver them to you at
your request. If you ask me to pay you the full price on any returned
items or items retaken by myself, I will do so. You may exercise my
rights with respect to obligations of any account debtors, or other
persons obligated on the Property, to payor perform, and you may

Property is to be used in another state, I will give you a list of those
states. I will not try to sell the Property unless it is inventory or I receive
your written permission to do so. If I sell the Property I will have the
payment made payable to the order of you and me.
You may demand immediate payment of the debt(s) if the debtor is

ordinary course of business at the fair market value for the Property, or at

not a natural person and without your prior written consent; {1} a

a minimum price established between you and me.

beneficial interest in the debtor is sold or

transferred~

enforce any security interest that secures such obligations.
If this agreement covers inventory, I will not dispose of it except in my

or (2) there is a

change in either the identity or number of members of a partnership, or
(3) there is a change in ownership of more than 25 percent of the voting

stock of a corporation.
I will pay all taxes and charges on the Property as they become due.
You have the right of reasonable access in order to inspect the Property. I
will immediately inform you of any loss or damage to the Property.
If I fail to perform any of my duties under this security agreement, or
any mortgage, deed of trust, lien or other security interest, you may
without notice to me perform the duties or cause them to be performed.
Your riQht to perform for me shall not create an obligation to perform and
your faIlure to perform will not preclude you from exercising any of your
other rights under the law or this security agreement.

Any person who signs within this box does so to give you a security
interest in the Property described on this page. This person does not
promise to pay the note. "I" as used in this security agreement will
include the borrower and any person who signs within this box.
Date _ _ _ _ _ _ _ _ _ __

r\ t)"-

vzJ

Signed __________________________________________________

(page 2 of 3)
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If this agreement covers farm products
request, a written list of the buyers, comr
n IT
dQ?nts to or t.hrough whom I may sell my f8" .. 'prodl

those parties named on. t~ls wfltte!1 list, I aU,thonze
sole d.scretion any add.tlonal ~artles reQ.ardmll ..
my farm products.

I

remam sUDlecl to 811

appllcaDl~

my farm products in violation of my agreement with you and the
Security Act. In this paragraph the terms farm prod,:,cts, !>uyers,
commission merchants and s~lhng agents have the meanings given to
them in the Federal Food Security Act of 1985.
.
..
If this agreement covers chattel paper or Instruments, either as ongmal
collateral or proceeds ~f the Property, I will note your interest on the face

~~iJ;~,{,~;tt:,1 t~tiTir b~ T:tde'f'aeu'lis~n this security agreement if I am in
default on any note this agreement secures or if I fail to keep any promise
contained in the terms of this agr,eement. If I default. you have all ~f the
rights and remedies provided In the note and under the Uniform
Commercial Code. You may require me to make the secured property
available to you at a place which is reasonably convenient. You may take
possession of the secured property and sell It as prOVIded by law. The
proceeds will be applied first to your expenses and then to the debt. I
agree that 10 days written notic~ sent to my las~ known addres!? by first
class mail will be reasonable notice under the Umform Commercial Code.

WR~ECn6NdgFessE~UoRrN~~iEREST

- I authorize you to file a financing
statement covering the Property. I will comply with, facilitate, and
otherwise assist you in connection with obtaining possession of or

control over the Property for purposes of perfecting your security interest
under the Uniform Commercial Code.
ADDITIONAL TERMS OF THE NOTE
DEFINITIONS - As used on pages 1 and 2, "Ii!" means the terms that
apply to this loan. "I," "me' or "my" means ~ach. Borro.wer who signs
this note and each other person or legal entIty (mcludmg guarantors.
endorsers, and sureties) who agrees to pay this note (together referred to
as ··us"). "You" or "your" means the Lender and its successors and

J',.st~~~~ABLE

LAW - The law of the state of Idaho will govern this
agreement. Any term. of this agreement whicf1 is contrary to applicable
law will not be effective. unless the law permIts you and me to agree to

such a variation. If any provision of this agreement cannot be enforced
according to its terms, this fact will not affect the enforceability of the
remainder of this agreement. No modification of this agreement may be
made without your express written consent. Time is of the essence in

~'ttyi\fEN"rSe~\ach payment I make on this note will first reduce the
amount I owe you for charges which are neither interest nor principal.
The remainder of each payment will then reduce accrued unpaid interest,
and then unpaid principal. If you and I agree to a different application of
payments, we will describe our agreement on this note. I may prepay a
part of, or the entire balance of this loan without penalty, unless we
specify to the contrary on this note. Any partial prepayment will not
excuse or reduce any later scheduled payment until this note is paid in full
lunless, when I make the prepayment, you and I agree in writing to the
contrary).
INTEREST - Interest accrues on the principal remaining unpaid from time
to time. until paid in full. If I receive the principal in more than one
advance, each advance will start to earn interest only when I receive the
advance. The interest rate in effect on this note at any given time will
apply to
the entire principal sum outstanding at that time.
Notwithstanding anything to the contrary, I do not agree to pay and you
do not intend to charge any rate of interest that is higher than the
maximum rate of interest you could charge under applicable law for the
extension of credit that is agreed to in this note (either before or after
maturity," If any notice of interest accrual is sent and is in error. we
mutually agree to correct it, and if you actually collect more interest than
allowed by faw and this agreement. you agree to refund it to me.
INDEX RATE - The index will serve only as a device for setting the
interest rate on this note. You do not guarantee by' selecting this index, or
the margin, that the interest rate on this note Will be the same rate you
charge on any other loans or class of loans you make to me or other
borrowers.

POST MATURITY RATE - For rurposes of deciding when the "Post
Maturity Rate" Ish own on page 1 applies, the term "maturity" means the

date of the last scheduled payment indicated on page 1 of this note or
the date you accelerate payment on the note, whichever is earlier.

SINGLE ADVANCE LOANS - If this is a single advance loan, you and I

expect that you will make only one advance of principal. However, you

may add other amounts to the principal if you make any payments
described in the "PAYMENTS BY LENDER" paragraph on page 2.
MULTIPLE ADVANCE LOANS - If this is a multiple advance loan. you and
I expect that you will make more than one advance of principal. If this is

closed end credit, repaying a part of the principal will not entitle me to
additional credit.
SET-OFF - I agree that you may set off any amount due and payable
under this note against any right I have to receive money from you.

"Right to receive money from you" means:

(1) any deposit account balance I have with you;
(2) any money owed to me on an item presented to you or in your
{3}

possession for collection or exchange; and
any repurchase agreement or other nondeposit obligation.

"Any amount dl'
,d payable under
amount of which YOl
entitled to demar
this note at the time V__ set off. This tota,
date for which you properly accelerate un~er
If my right t~ receive money from you,'s .

who

has not agreea to pay this note, your "yilt

interest in the obligation and to any other
my sole request or endorsement. Your right
an account or other obligation where my
representative. It also does not apply to any
Account or other tax-deferred retirement account.
.
You will not be liable for the dishonor of any check when the dishonor
occurs because you set off this debt against any of my accounts. I agree
to hold you harmless from any such claims arising as a result of your
exercise of your right to set-off.
.
DEFAULT - I will be in default if anyone or more of the follOWing occur:
11) I fail to make a payment on time or in the amount due; 121 I fall to
keep the Property insured, if required; (3), I fail to pay. or keep any
promise, on any debt or agreement I have w.th you; (4) any other creditor
of mine attempts to collect any debt lowe hIm thr<:ugh court
proceedings; (5) I die, am declared incompetent, make an asslgn~er:~ for
the benefit of creditors. or become insolvent (either because my liabilities
exceed my assets or I am unable to pay. my debts as they become due);
(6) I make any written statement or prOVide any fmanclal mformatl.on that
is untrue or inaccurate at the time it was provided; (7) I do or fall to. do
something which causes you to believe you will have difficulty collecting
the amount lowe you; (8) any collateral securing this note is used il} a
manner or for a purpose which threatens confiscation by a legal author!ty;
19) I change my name or assume an additional ,!ame without. fIrst
notifying you before making such a change; (10) I fall to plant, cultivate
and harvest crops in due season; (11) any loan proceeds are. used for a
purpose that will contribute to excessive eros.on of highly erodible land or
to the conversion of wetlands to produce an agricultural commodIty, as
further explained in 7 C.F.R. Part 1940. Subpart G. Exhibit M.
..
REMEDIES - If I am in default on this note you have, but are not limited
to, the following remedies;
(1) You may demand immediate payment of all lowe you under th.s
note (principal, accrued unpaid mterest and other accrued unpaId
charges).
(2) You may set off this debt against any right I have to the payment
of money from you, subject to the terms of the "SET-OFF"
(3)

~7:~~"tvhd~~~~d

security, additional security. or additional parties
to be obligated to pay this note as a condition for not using any

y~~rr:.~~~~r~se

to make advances to me or allow purchases on
credit by me.
You may use any remedy you have under state or federal law.
(6) You may make use of any remedy given to you in any agreement
securing this note.
By selecting anyone or more of these rem~~ies you ~o not give up
your right to use later any other remedy. By waiving your fight to declare
an event to be a default, you do not waive your right to consider later the
event a default if it continues or happens again.
COLLECTION COSTS AND ATTORNEY'S FEES - I agree to pay all costs
of collection, replevin or any other or similar type of cost If I am in
default. In addition, if you hire an attorney to collect this note, I also
agree to pay any fee you incur with such attorney plus court c<?sts
(except where prohibited by law). To the extent permitted by the United
States Bankruptcy Code. I also agree to pay the reasonable attorney's
fees and costs you incur to collect this debt as awarded by any court
exercising I'urisdiction under the Bankruptcy Code,
..
.
WAIVER - g.ve up my fights to require you to do certam thmgs. I Will not
require you to:
(4)

(5)

U~ ~b~r;~lfi~r~~~~tif!C~ti~~n;f ~~:p~;~see,,~t~~~:!~t}; or

13) ~!~ho;.;'rJi~e that amounts due have not been paid (notice of
I waive any defenses I have based on suretyship or impairment of
collateral.
OBLIGATIONS INDEPENDENT - I understand that I must pay this note

even if someone else has also agreed to pay it (by, for example, signing
this form or a separate guarantee or endorsement). You may sue me
alone, or anyone else who is obligated on this note, or any number of us
together, to collect this note. You may without notice release any party
to this agreement without releasing any other party. If you give up any of
your rights, with or without notice. it will not affect my duty to pay thiS
note. Any extension of new credit to any of us, or renewal of this note by
all or less than all of us will not release me from
duty to pay it. (Of
course, you are entitled to only one payment in full.) agree that you may
at your option extend this note or the debt represented by this note,.or
any portion of the note or debt, from tIme to tIme Without limIt or notice
and for any term without affecting my liability for payment of the note. I
will not assign my obligation under this agreement without your prior
written approval.
FINANCIAL INFORMATION - I· agree to provide you. upon request, any
financial statement or information you may deem necessary. I warrant
that the financial statements and information J provide to you are or will
be accurate, correct and complete.
PAYMENT BY CHECK - If any payment on this note is made with a check
that is dishonored, I agree to pay you a $20.00 fee.

mr

SIGNATURES: I AGREE TO THE TERMS OF THIS NOTE (INCLUDING THOSE ON PAGES 1 AND 2). I have received a copy on today's date.

;V

DUANE YOST

SIGNATUREFORLENDER: __--~~~~~~~~~~~=-------------------------------------------

THOMAS J. ROMR

_________________

ACKNOWLEDGMENT: STATE OF IDAHD, ___________________________ County ss:
On this _ _ _ _ _ day of _ _ _ _ _ _ _ _ _ _ _ _ _ _ before me _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , a Notary Public in and for said

county and state, personally appeared _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , known or identified
to me (or proved on the oath of

), to be the person(s) who executed this instrument, and

acknowledged to me that

executed the same.

In Witness whereof I have set my hand and affixed my seal the day and year first above written.
(), ,

~j

...) I

(The Borrower's signature should be notarized when e
F~

©1QRi!.

1001R,. ...""" ...

c.: .... ~~_ .. f_~

~ ..

1"'._....

Notary Public residing at:
secured interest is taken in a motor vehicle. I
~A'"

.. ___ ".,...... ..,. ...... ,..,... ,... ~ ....

.J'

LEGAL DESCRIPTION
EXHlBIT 'A'

TRACT I:
Beginning at a point that is South 89°55'28" West along the Section line 1326.98 feet from the
North l4 Corner of Section 10, Township 1 North, Range 38 East of the Boise Meridian; running
thence South 89°55'28" West along said Section line 1236.12 feet to the South Right-of-Way line of
65'& South; thence along said South Right-of-Way line of 65 th South and the East Right-of-Way line
of 25'& East the following three (3) courses; South 00°12'54" East 28.10 feet to a point of curve with
a radius of 69.34 feet and a chord bearing South 44°18'28" West 98.29 feet; thence to the left along
said curve 109.24 feet through a central angle of 90°16'00"; thence South 89°10'28" West 28.71 feet
to the West line of said Section 10; thence South 00°19'04" East 1213.86 feet to the South line of the
North 'li of the Northwest ~ of said Section 10, thence North 89°54'09" East along said South line
1327.87 feet; thence North 00°03'13" West 1312.06 feet to the POINT OF BEGINNING.
That portion thereof conveyed to the State ofldaho by that deed recorded on March 8, 1950 in
Book 70 of Deeds at Page 287 of Official Records of Bonneville County, Idaho.

Exhibit "C"

2. CONVEYANCE. For good and valuable consiooration, the receipt and sufficiency of which
is aclmowl&dged, and to secure the Secured Dclll: lhereaftar defined), Grantor irrevocably
grants, bargains, sells ood C(mveys to TI'JJSt&e, In tr.m for the benefit of Lender, with
power of sale, the following described property:

SEHXlllBlrA' WHltlIlS ATTACIIED I!£RETU AND MADE APART HEREOf.

Tha property is locawd in -"JroN!IEY==I"'ll""E_ _ _-.jCr;_="':i"j-------at _ _ _ _ __

1/WlHij
-'1!OAH=~O.:.:f/Ul=S:......-;;..::::t_ _ _ _ _ ,

-

1M)

Idaho ..!834G4="'"-,~=,,-_ _
(ZIp

C_l

Toget11er with all righl:S, easements, apptKtenaoces, royalties, minetlll rights, oil and gas
rights, cropa, limber, all diversion payments or third party payments made to crop
producars, and all existing and future improvem&nts, stnletures, fixtures, and
",pI~men1s that may now. or at any time ill the future, be part of the real estate
described abwe (all referred tl> as ·Property"l. The term Property also include!l, but is not
rllllited to, arty and all watar wells, water. ditches, reservoirs. reservoir sites and dams
1o=t6d on the ral estate and all riparian and water rights associated with the Property.
however established.
3. MAXIMUM QSUGAnoH UMIT. The total principal itmO<lflt ot the Secured Debt (hereafter
defined) seCured by this Deed of Trust at anyone time shall not excood
$ l,oou,!JOO.OO
. This limitation of amount does not include interest, loan
charges, commitment t008, brol<erage commissions, attorneys' fees and other charges
validly made pursuant to this Deed of Trtl$t and dOGS not apply to advances lorinter"!>t
accrued on such adva!ICl!S) made under the terms of thb Deed of Trust to ptotect
Lender's sec(Jrity and to perform any of the covenants contained in this Deed of Trust.
Future advanCes are contemplated and, along with other future obligations, are secured
by this Deed of Trust even though all or part may not vet be advanced. No'Ching in this
Deed of Trust. hoWev<af, shall constitute a commitment to. make additional or future loans
or advances :in any amount. Any :such commitment would· need to be agreed to in a
separete writing.
4. SECURED DEBT DEfINED. The term "Secured Debt" includes. but is not limitad to, tha
following:
A. The promissory noTels}. contractls), guarantyfies) or otlwr evidence of debt
described below and an extensions, reMwal", modifications or $l.lb$titutiorw
IEvidence of Debt) (e.g., borrower's namIJ. note amount, interest r8te, maturity'
date):

NIlTE DAm 11121/2003 FOR OtJANf YUST iii THE AMOIJIIT Of $l.000,OOO.1lIJ. LOAN WIlL MArum: ON
U121121l1l9.
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B. All future advances from Lander to Grantor or other future obligations of Grantor to

o.

S.

7.

B.

9.

Lender under any promissory note, contract, guaranty, or other evidence of tiGht
t;!xilOting now or <1Xec\lted after this Dee<! of Trust whether 0/ Mt thls Deed of Trust
ill splJeifically referred to in the evi&nce of ~t..
_
C. AII'obligations Grontor owes to lender, which now eXist or may later ailS(J, to the
extent not prohibited by law, incIWing, but OOl limited to, liabilities for overdrafts
reluting to any dewsit account agreement between Grantor and Lender.
D. All "dditional wm:!i adv"ncad and expansru;: incurred by Leoder for insuring,
pre!l&cvina or otherwise protecting the Property and its v&iutl and any other sums
advancod and expenses iocurred by Lender under the terms of this Dead of Trust,
plus interest at the highest ratil in affect, from time to time, as provided in the
Evidllnce of Debt.
E. Grantor's periOfITlance under the tMms of arry instrument evidencing a debt by
Grantor to lender and any Dead of Trust :securing, guaramyirlg, Of otherwise
relating to the debt.
H mar& than OM person sigN! this DMd of Trust as Grantor, each Grantor agrees lhat
this Deed of Trust will sacure all future advances and future obligations described above
that Me given to or inclSTed by anyone or more 'Grantor, or anyone or m01'e Grantor and
others. This Deed of Trust will not secure any other dilbt if Lender fails, with respect to
such other debt, to make any required disclosure about this D&ed of Trust or if Lender
fails to give any requirod notice of the right of reaemlon.
PAYMENTS. Grantor Dgroos to make aU payments 01') the Secured Debt whoo due and in
accorrn.nco with the terms of the Evidence of Dabt or this Deed of Trust. If any !'lOre
evidencing the Secured Debt contains a va~ rate feature. Grantor acl:!'IOwledges that
the interest rate, payment terms, or balance duo on the Io3n may be indexed, adjusted,
r"fI"Wed or renegotiated.
WARRANTY Of TITlE. GmnrOl covenants that Grantor is lawiully seized of the estate
corweyed by this Deed of Trust and has the right to imwoeably llrant. convey and sell to
Trustee, in trust, with power of sale, tha ?rOj)0rtY and warrants that the Property is
un;meumberad, except for encumbrances of racord.
CLAIllilS AGAIfdST TlTlE. Grantor will pay an-taXes, as~ssments. 1;"1'1$, encumbrances,
lease payments, ground rents, utilities, and other charges relaling to the Property when
due. Lender may require Grantor to provide to lender c~ of aU notices that such
amoWlt$ a:re due and the receipts evidencing Grantor's payment. Grantor will ooten(! title
to the Property agaill3l: arry cl<>ims that would impair the lien of this Deed of Trust.
Grantor agrees to aS$ign to lender, as requasted by Lender, any rights, claims Dr
defenses which Grantor may have against partial! who suppfy labor or materials to
impl"ove or m3int3in the Property.
PRtOR SECURITY IN'T'mESTS. Wrth r~ard to any otMr mortgage.. daad of t:n.mt. security
agrlO6ment or om..r lien docl.ll11-ent !hat cremad a prior ....curity inUlrost or encumbrance on
the PrOJXlrty and th.rt may have priofity over this Oiled of TfU$t, Grantor agrees:
A. To make all payments when due and to perform or comply with all covanants.
B. To promptly deliver to Lender any notices that Grantor rec&ives from the holder.
C. Not to make or permit any modification or extension of, an<! not to request Dr
accept any futurE! advance~ under arry IIOte or agreement sscUfed. by, the other
mortgage. dMd of trust or security agreement UI'lksss Lender consents in writing.
DUE ON SAlE OR ENCUMBRANCE. Lender may, at its option, declare the entire balance
of the ~Ufed Debt to beimmadiately due and payable upon the cr&ation of any lien,
encumbrance, transfer, or sale, or contract for any of these on the Prop6rty. However, if
the Property includes Grantor's residence, this section shaH be sul:>je<;:1 to the restrictions
imposed by federal law (12 C.F.R. 591), as applicable. For the purposes of this section.
the term "Property' also includes any interest to all or any part of the Property. This
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covenant shall fUn with '/he Property and shall remain in effect until t:ha Secun;d Debt is
is rele!ll<lld.

paid in full and this Deed of Trust

10. TRANSfER OF AN INTEREST IN THE GRANTOR. Lender may dom.snd immediate payment
of the debt(31 jf Grantor is /)Ot a natural person and fails to obtain lander'S" prior writttm
consent befOl'll organizing, merging into, or consolidating with an entity; acquUing 1111 or

substantially all of the assets of another; m~tOOally changing the legal str\JCtUI'e,
management, QW""'OOP or financial condhion; Of affecting Of entering into a
domestication, conversion or intGnlst exchange.
11. ENTITY WAmtAI\I1lES AND REPRESENTATIONS. If Grantor is an entity other than a
natural person !$ucb as a corporaticln. Of other organizlltionl, GrantOl' makes to LeI"lder the
following warranties and representations Which shall be continuing as long as the Secured
Debt remains OIJtstand"mg:
A, Grantor is an Mtity which is duly orgal\izoo "nd valiQly existing in the Grantor's
state of incorporation (or organization). Grantor is in good standing in all states in
whieh Glantor lfilnsaCUl business. Grantor has the power and authority .to own the
f>roParty and to ~ on its busioe»S as now ~jng conducted and, as app/icabls, is
qualif",d to do so in each state in which Grantor operates.
B. The execution, delivery and performance of thi$ De6d of Trust by Crentol and theobligation evi<hn¢ed by the Evid.nce of Debt are within the power of Grantor, have
been duly authorized, have received all ~SlIry \1C)\1Q/Tl1TUlf1ta1 approvat, and will
not violate any prCJvi;sion of law, or ordt'r of court or governmental agency.
C. Other than disclosed in writing Grantor has not changed its name within the last
ten 'years and has not USM eny other trade ~ fictitiolJll ·name, Without lender's
prior written COfIlS8f'rt, Grantor does not a nd will not \JSII any other name and will
preaerve its exittihg name, trade names and franchises until the Secured Debt is
satiSfied.
12.PROPERTY CONDITION. ALTERATIONS AND INSPECTION. Grantor will keep tha
Pro~rty in good condition and make .. II reP<H($ that are reasonably !leCe:mary. Grat"I1;t>r
will give Lender prompt noticil of any loss or damarJj!l to the Pro~rty. Grantor will ketep
the Property 1ree of noxious weeds and grasses. Gr.antor will not initi!lt&, join in or
consent to any change in any private restrictiv" covonant, 2OI1ing ordinancoo or o't:her
public or private restriction limiting or defining the Ul!eS which may be made of the
Property or aW( part of the Property, without Lel'ldor'li prior written COll3ent. Grnntot will
notify Lender of all demands, proeoodin9s, claims, and ~11B Dgainat Grantor or <:lOY
other owner made !!Odor law or regulatiOfi regarding US&. OWIllIJl:hip and occupancy of
the Propllrty, Grantor will compfy with all legal requirement!l and reetticticms, whether
public or private, with respect to the U38 of the Property. Grantor also agrees that the
natUrQ of the oc:cupanq al'ld uae will not change wittlout l~r'S' prior written c:onsent.
No portiotl of 1h8 Property will be removed. demo/lshe<l or rll<lWriaily aimred without
Lender's prior written consent except that Gr.mtor has the right to remove items of
pe~1 property comprising a part of t:ha Property that become worn or obsoHote,
provided that such parsonaJpropMty is rep/aced with other Jl'llroonal property at least
equal in value to the replaced personal ptQperty, frlll1 from any title retention cleviee,
security ~roemem or other encumbranoe, Such replllC<lll'lent of per"Sol'lill propen:y will be
de8fllad sUbject to tha security interest created by this Deed of Trust, Grantor $hall not
partition or subdivide the Property without Lendor's prior written consent. Lender or
Lender's agents may, at !-ander's option, enter the Praporty at any reasonable time "lor
the purpose of inspecting the Property. Any inspection of the Property shall ba entirely for
lander's benefit and Grantor will in no way roly on lender'<:f inspection.
13. Al1THORfTY TO PERf()RM. ff Grantor fails to perfom'l any of Grantor's dutiotl under this
Deed of Trust. or any other mortgage, deed of trust, VO<:Ufity agreement ,or Qther lien
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document ~l\I>t ~ priority over this Deed of Trust, L<i>nd<>< may. without ""tic", p<>riorm
the dutilWor C3USf1 them to b& perfurmad. Grantor appcints Lender as attorney in fact to
sign Grantor's -name or pay any amount necesS<lllJ for performance. H any construction
on the Property is discootirnred or not car;iaci on '!l a .re8$ONlble manner, Lendar '!lay do
whatever IS ~ to protect Lender S $e(umy- Interest 10 the Property. This may
include completing the construction.
Lender's right to perform for Grantor shall not create an obliQ3tion to perfom'l. and
lander's fiHIure to perform will not prer:hlde Lender from exorcising any of lendar's other
rights under the law Dr this Deed of Trust. Any amounts paid by lender for insUring.
presaNing' or otherwise proteCting the Property and Lender's security interest wiD be due
on demand and will bear interest 1rom the date of tho payment until paid in full at the
interest rate in affect from time to time according to the terms of the Evidence of Debt.
14.ASSIGNMI;NT OF LEASES AND RENTS. Grantor absolutely, unconditionally. irrclYoeably
and immediately assigrn<, grants, bargains and conveys to lender all the right, title and
interest in the following (Property).
A. Exis1ing or future leases, $UhlellStls,· licerues, guaranties- and any other writton 01'
verbal agreemt>nts fOI the \JSc8 and OCCtl~ncy of the Propurty, including but not
limited to, -any extensions. renewals, modifit:a1:ions or replacements IL~).
B. Rents, isstlas and profits, including but not limited to, SGCUfity deposits, minimum
rentS, pero~ rents, additional rents, common area maintenance charges,
parking charges, fUlIl estate taxes, oth<M applicable taxes,' insurance pIlImium
contributions. liquidated dalmlges following default. cancellatk>n premiums, "loss of
rents" insurance, guest receipts. revenlJU, reyalties, proceeds, bonuses, accounts,
eontract rights, genetat intangibles, and all rights and c:L1oims which Grantor may
have that in any way pertain to or are on account of the U38 or occupancy of the
whole or aIT'( part of the Property (Rents).
In the event any itllm I~ as Leases or Rents is determined to be personal pl'operty, this
Assignment will also be regarded as II security agreement.
Gramor will promptly provide Lender with copies of the leases and will certify these
Leases aro true and correct cop~, The existing LVPt'i will be provided on execution at
the A~nment, and all fl.lture Lae56" and any ather iniormation with resp«:t to these
Leases will be providlld immediately after they are executed. Lender grants Grantor a
revoc:ahle license to collect. r«:eive. enjoy and lm' the Rents as long as Grantor i$ not in
default. Grantor's dEtfault automatically and immediately revokes this license. Grantor will
not coHect in advance any Rents due in future lease periods, unless Grantor fira;t obtains
LendeT's written c¢nsent. Amounts collected will be applied at Lendar'a discretion to -ma
Secured Debts, the costs of managing, protecting and preserving the Property, and other
necessary .expenses. Upon default.. Grantor will l'8C8ive any Rents in trust for laru:ler and
Gran1Xlr will' not comrr.ing\e the Rents with any o~r funds. When Lender so directs,
Grantor will endor"" and deliver any payments of Rents from the Property to Lender.
Grantor agrees that Lern:Ief will not be cornsidered tei be a mortgagee-i .....posse!>Sion by
executing 1his Security Jnstruinent or by coHecting or receiving payments on the Secured
Debu, but 0I'l1y may become a mortgag~~S$lon aftor Grantor's license to collect,
receive. enjoy and- use tho Rents is revoked by Lel'\der or automatically revoked on
Grantor" s default, and lender takes actual possession of the Property. Cons$quentJy, until
Lender takes actual possession of the Property, lender is not obligated to perform or
dischorge .any obligation of Grantor under the leases, appear in or defend any action or
procoeding relating to the Rents, the L8lIsos or the Property, or be liable in aIT'( way for
any injury of damage to any person or property sustllined in or about the Property.
Grantor agrees that this Security Instrument is immediately effective between Gtantor and
Lendet and effective as to third parties en the lVCording of this Assignment.
As long
this Ataigoment is in efl ect, Grantor warrants and represents that no default

as
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exists UfIder the looses. and the parties subje¢t to the ~ have not violated any
applicable law on leases, rlCSllS<lS and landlords and tenants. GrantOl, at its so4a cost and
axpsO!'le. will keep, oinerve and perform, and require an other p&ti&s to me lea5S8 to'
comply WM the leaSes and any appliCable law. If Grantor or any party to th& lease
defaults or h;iI$ to observe any applicable law, Grantor will prompliy notify lendElf. If
Grantor neglects or refuses to enforca compliance with the termll of the leases, than
Lender may, at lender's option, enforce compliance.
Grantor WI" no;rt sublet, modify. extend. cancel. or otherwise atter tho; leases. or accspt
me surrender of 1he Prop&n:y covered by the leasea [unless the lBases so require)
without Lender's corn:eot. Grantnr will not assign, compromise, .subordi~ or encwnber
the Lease:; and Rents without Lander's prior written col\$8nt. lender does not assume or
become liable for the Property's mainmnat'IeA, depreciation, or otber IosDes or damages
when ~ ;lCts 10 manaoe, protect or preserve the Property, excapt for losses and
damages due to Lender's gross rulglig90ce or intentional lorts. Otherwise, GrMltor will
indemnify lender and hold lender harmless for all liability, Ios$ or damag;l that lender
may incur when Lender opts to exorcise any of its remedies against any party obligated
uO(1er the ~.
lS.CONooMINIUMS: Pl.AN!I:l3) UNIT DEVELOPMENTS. If the Propanv includes a unit in a
condominium or a planned unit development, Grantor wilrperform all of Grantor's duties
under the covenants, by-laws. or regulations of the condominium or planned unit
development.
16. DEFAOlT. Grantor will b<! in default if any of the following occur!
A. Any party obligated on the Secured Debt fails to make payment when due:;
B. A breach of allY term or covenant in this Deed of Trust. allY prior mortgage or any
~tion
loan agreemont, lIeCutity agreement or any other document
evidencing. guarantying, ~uting or oth<ttWiM relating to the Secured D<lbt;
C. The making 04' furnishing of any verbal .or .written represeotation, statement or
.warranty to Lender that is false or incorrect in ooy material rGSf*:t by Grantor or
any per/ion or entity obligated on the Secured Dal>t;
D. The death, dIssolution, or IMOIveney of, ap?<Jintment of a receiver for, or
application of any debtor relitlf law to, Grantor or any person or Mtity obligated ()I\
the SecUrod Debt:
.
E. A good faith beli"f by Le~r at arry time that Lender is insecure with respect to
any perfOO or entity abril/atoll on the S1>eurad 0Gbt or that the prospect of any
payment· is impaired or the value of the Property is impalred;
F. A material adYflmlt ehange in Grllntor's business including ownenJhip, manag~.
and ~I conditions. which l .. nder in iU opinK1n beltevS$ impairs the value of
the ProPerty or flIp&yrrIGnt of the Secured Debt; or
G. Any ·Ioan proceeds ar& uood for a purpose that will contribute to excessivE! erosion
of highly erodible land or tD the conversion cd we:tl1mds to produce &n agricultural
7 C.F.R. Pa:rt 1940. Subpart <3, Exhibit M.
commodity, ItS fUl'thef explailllld
17. REMEDIES ON DEfAULT. In soma inatance:J. federal and state law will reqtlire Lender to
provide Gramor with notice of the right to cure, meOJation notices or other notices and
may OGtablillh 'time IIChedUles for foreclosure actioo$. SulIject to these limitations, if ilny.
lender
accelerate the Secured Debt and foreclose this
of Trust in a manner
prOllided by law if this Grantor is in defautt.
At the oPtion of LOtlder. all or any part of the agreed fees and charges. acerusd interest
and principal shall become immediately due and payable, after lIiving notice if raqulred by
law. upon th6. OCClJl'l'en()4l of " dafault or anytime thereafter. In addition. lender shall be
entitled to all the remeoles provided by law, the Evidencllof Debt. other evideJlCQs of
debt, 'Ibis Deed of Trust and any r&lMed documents, including without limit1rtion, the
power 10 sail tho Property.

m
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If there is " default, Trustee shall, in addition to any other permitted rem..ay, at the
raquest of Lender, advertiw end sell the Property as a whole or in separate parcGcls at
public auction to the higMst bidder tor cash and convey llbsolute title f180 and clear of all
right, title and interest of GrnmOf at such time and place as Trustee daaig~. Trustee
shall give no~ of sale including the time, terms. and place of sala and a description of
the property to be sold a1) required by the appjicabfa law in effuct at the time of 100
proposed sale.
Upon ilile of thot Proporty end to the ~xtent not prohibited by law, Trwtee shaN make and
darNer a ~ed to the Property sokl which conveys absolute titla to the purchaser, and
after fim paying aU fees, charges and cost!!, shall pay to lender all moneys advar>ce<l for
repairs, taxes, insurar.ce, Iien$, BSSElssmeflts and prior encumbranee:s and interest
thereon. and thee principal &nd Interest on the Secured Debt. paying me surplus. if any, to
Grantor. Lender may purc~ the Property. The recital!! in any doted of conveyance shall
be prima fac~ evidence of tOO fact$ $et forth &M!roln.
AH remedie$ are distinct, cumulative and JiOt exclusive. and Lendar is entitled to all
remedies provided at law or equity. whethef expressly ~ forth or not. Tile acceptance
by Lender of any sum in payment Of partial payment on too Secured Debt after the
balance is due or is accelerated or after foreolosure proceedings are filed :>Ilall not
constitute a waiver of Lender's right to require full and complete cure of any existing
default. By not exe,oising any remedy on Grantor's defoolt, hnder does not waiva
Landecr's right to later COI"ISidar the evant a default if it continues Of happens again.
18. EXPENSES; ADVANCES ON COVEnANTS; ATTORNEYS' FEES; COllEC"fION COSTS.
Except when prohibited by law. Grantor agrees to pay a" of Lender's t'lXpensas if Grantor
breachas any covenant in this Deed of Trust. Grantor will also pay 00 demand all of
Lemler's expenses incurred in collecting, insuring. pre&erving or protecting the Property or
in any inv.ontories. audits, inspectiON/ 01' other examination by lender in ,aspect to the
Property. Grantor ~ree.B to pay all costs and exp8ns&:s incurred by Leodar in enforcing or
protecting Lender's riyhts and remedies Undllf this Dood of Trust. including, but not
limited to. attorneys' fee:s. court Ctml;, and other legal expenses. Once the St9CUfed Debt
is fully and finally paid, Lender l1grl>BS tQ rele_ thi3 Deed of Trust and Grantor agrees to
pay for any recordation costs. All such amounts are dw on demand and will bear interest
from the time Qf the advance at the highest rate in effect. from time to time. as provided
in the Evidence of Debfand as permitted by law,
19.~AL LAWS AND HAZARDOUS SUBSTANCES. As used in this sec1ion, III
"Environmental LlIw' 1TJ<l<InS. without limitation. me Comprehensive Environmental
Response. Compensation and liability Act ICERClA, 42 U.S.C. 9601 at seq.). all other
federal, state and local laws, regulations, ordinal1CS$, court orders, attorney general
opinions OJ interpretive letters concerning the public health, safety, welfare, environment
or a houardous substance; and (2) "HazardoUl: Substance" means any toxic. radioactive
or hazardous material. waste, pollutant or contaminant which has characteristics which
render the sublnanee dangerous or potentially dangerous to the public health, safety,
welfaf8 or. envinmment. 11» term includes, without limitation, any substances defined ill>
"hazardol.l$ materia!,~ "toxic substances,' ·hazard~ waste" Of -hazarclous :rubstance"
under any Environmental Law. Grnntor reprl!$lllltS, warrants and agrees tllat. except as
previously disclosed and acltnowl&dged in writing:
A. No : Hazardous SublStance has been, is, or will be located, transported,
manufactured, treated. refined, or handled by any person on. under or about the
Property. except in tho ordinary COtJrse of business and in strict compliance with all
applicable EnvirQlllllental Law.
B. Grantor has IlQt and wiU not cause, contribute to, or pennit the relea!</! of !lny
Hazardous Substance on me Property.
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C. Grantor will irnmediat"'v notify Lender if (1) a release Of threatensd rolease bf
Hazardou:s Subatnn«l occurs Oft, under or about lhe Property or migrate;; br
threatens tD migrat& from nearby property; or (2) there is 11 violation of aoy
Environmental Law concerning tOO Property. In such an went, Grantor will taKe all
n<lC9SS8ry ramOOial action ir. aecordaOO(! with EnvitWImenta\ law.
D. Grantor has no I<oowled~ of or reason to believe there is any pending or
threatened investigation, claim, or proceedIng of any kind relating to (1) any

Hazarooos Substance 1000IItoo Qfl, under or about the Property; or 121 any violation
by Grantor or any tenant of any Environmental Law. Grllntor will immediately notify
Lender in wrrting as soon lIS Grantor has re850fl to bfJlieVIt there is any such
pending or throotaned invemigation, cl;oim, or proct>ediog. In such lin event, Lender
haa the right, bout not the obligation, to participato!t in any such proceeding inch.lding
1he fi9ht to receive CQpias of any documtanta relating to such prOCl;>E)d;ngs.
E. Grantor and ev~ tenant have been, are and shall remain in full compliance with
any appiiC<1b1e Environmental law.
F. Thet8 ar& no underground storage tanks, private dumps or open wells lO<:ated on or
under lhe Property and no such tanIr.. dump or wen will be ~ed lIr1I9slI lender
first COI'IlWnts in writing.
G. Gn'"tor will regu!ariy inspect the ~, m?flittlf the activities and 0J?'I1f1\tion3 On
the Property, .and coofrrm that all ~Itn, hcense$ or ~QValt required by any
apprlC&bltt Envlronrrnmtal law are obtaiMd end complied with.
H. GrantOr will pe!Tl1it, or cause any tuilant to pom!it. lander or Lti!"\d\IIr'lI agent to
enter: and inspect the Property and review all record:! at any roaaonable time to
determine (11 the existence, loCation and nature of any Hso:ardous Substanca 0.1,
under· or about the Property; 121 the existence, location, nature, and magnirui!e of
any Hazardous SubstaOCl! that has been raloased on, undm' Of about 1M ProJenv;
or (S) whethar Of not Grantor and any tenant are in compli3nce with &ppiiboble
Environmental Law.
•
I. Upon :Lllnder'u rC«uost and ut any tim .., Grantor "grf.l!1:;, at Grantor'" expens:." to
engage III quafiftad .,mvironrnental engineer to prepare an ,mvironmental audit of the
Property and to submit the results of such audit to Lend9r. TOO choi~ of the
&nvironmental 9nginoor
will perform such audit is subject to Lend<Ir's aPP'oval.
J. Lender has the right, but not the obligation. to perform any of Grantor's obligations
undenhill:;action at Grantor's e:KpeNe.
K. As 8 eonsequonce of any breach of any representation, warranty or ptomis9 madtl'
in this section. (~) Gl'al11Or will indemnify and hold Laf1der and LernWr's suceessol'$
or assigns harm\&s$ from and against aU losses. claims, deml!lnds, liabilibfi,
diimages, cleanup, response· and remediation . costs, penaltie:s and axperu;ell.
including without limitation aU costs of litigation and attOCt»ys' isea. which Lender
and Lender's StJCC6SS(IfS or assigns nuy sustain; and (2) at londer's olS<:tetion,
Lender may release this Deed of Trust and in return Grantor will PI'l'.lVit:lo lender
with coilatel'll! of at ~ equal value to the Property secured by this Deed of Trust
without prejudk:e to any of Lender's riQfI1$ under this D&ed of Tru3t.
L. Notwithstanding any of the language rontained in this Deed of Truot to the
contniry, the terms of this sectkm 5hall BUlVive any foreoloaure or satisfaction of
this Deed of Trust regardless of ant p;mIago ~ titIG to ltmder 04' any di3p03,!ion by
LenOOr of any or all of the Property. Any claim!$ and daf~ to the contrary are
hereby waiv«!.
20. CONDEMNATION. Grantor will give Lender prompt notica of lIny action, real 01'
threatened, by private or public entities to purc113$s or take any or all of the Property.
includlng anY easements. through e<mdemnation. eminent domain. 01' Any other means.
Grantor furt:Mt agrees to notify Lender of any procoodiogs institutod for the establishmem

woo
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of any sawer, watar, conservation, ditch, dmirwgtl, or other district "elating to or binding
upon th<l Property Of any part of it. Grantor authorizes Lender to intervene in Grantor's
narntt in any of the above. described aetions Of claims and to collect and receive all sums
resulting from 1he action or claim,. Grantor assigns. to LMlfM th.:\ proceeds of any award
Of claim fO{ damages C()fll'mCted With a condemns1lOO or other takillg of all or any part of
the Property. Such proceeds shan be considered payments and will be applied as provid<!d
Deed of Trust. 11lis assignment 01 proceeds is subjltct IQ the terms of any prior
in
mortQi3\Ie, deed of tr'u$t, socurity ll9""mant Of othar lien do<;urnent.
21. INSURANCE. Grantor .. grees to maintain in1iurfl~ as follows:
A. Grantor shall keep the Property insured ,against, loss by fire. theft and other hazards
and risl:s raasonaWy l1$Sociated with the Property due to its typ0 and location.
Other hazard3 and risks may include, for example, coverage against loss due to
floods or flooding. This in!1Uraoce shall be maintained in the amounts and for the
periods that Lend..,. requires. What Lender requires pursuant to the preceding mee
SGntonc<ls can change during the term of the Secured Debt. The insuranca carrier
providing the insurance shall be cho5<Jn by Grantor subject to Lender's approyal.
which shall not be unreasonably withheld. If Grantor fails to maintain the covarase
described above, Lender may. at Lender's option, obtain coverage to protect
Landes's rights in the Property according to the terms 01 this Deed of Trust.
All in!lUl'llnce policies and renewals shaH be acceptabla to Lender and shall include a
standard "mortgage clause" ilnd. where applicable. "!.moor loss payee clawse.·
Grantor shall immediately notify Lender of cancellation or terminatiorl of the
insurance. L.ender shall haYe the right to hold the policies and renewals. If Lender
requirM. Grantor shall immediattily give to I.Gnder all receipts of paid premiums and
renewal notices. Upon los~. Grantor shall give immediate notice to the insurance
cam..r and Lender. Lender may make proof of loss if not maoo immediately by
Grantor.
Unless Lender and Grantor otherwisa agree in wtiting, insUrailce proceeds shall be
applied to restoration or repair of the Property damaged if the restoration or repair
is economically feasible and Lender's security is not lessened, If the restoration or
repair is not economically f89sible 01 lMdar's security w{)UId be Iellsoood, the
ilmltance procOOds shall be applied to the Secured Debt, wherhe! or not then due,
with Bny 8l(cess paid to Grantor. If Grantor abilndons the Property, Of does rot
answer within 30 days .II notice from Lende1 wt the insurance eame.. has offefed
to suttle a claim. then Lander may collect the insurance proc~s. Lender may use
the proceeds to rapair or restore tha Property or to pay the Secured Debt wheUor not then due. The 3Cklay period win begin when the notice is given.
Unless LendM and Grantor otharw~¢ agreo in writing. any appli<;;ation of proceed
to principal shaH not extend or po$tpOO4l the dUA dAte of scr-lul .. d p"ym00ts or
change the amount of the paymQntl:. If the Prop<;rty is acquired by L.ander,
Grantor's right to any insurance policies and proceeds resulting from damage to the
Property befora the acquisition shall pass to Lender to the extent of the Secured
Debt immlldiately before the acquisition.
B. Grantor agrees to maintain comprehensiYe general liability instJl'ance naming Lood\lr
as an additional insured in an amount ;N:Ceptabie to Lender. iMUl'ing against claims
arising from any accident or occurrence in or on the Property.
C. Grantor agrees ~o maintain remallossorbusinessinterruptioninsuraoce.as
roquirad by lendct, in an amount equal to at Iso3t coverage of one YOJar's debt
service. and required escrow acoount deposits (if agreed to separately in writing).
under a form of policy a<:eeptable to lender.

!his
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22. NO ESCROW FQR TAXES AND IIWSURANCE. Un.!<ms otherwis<o provld<;d in a ~

,,~ent. Grantor will not be required to pay to L~ funds for taxes and insurance in

escrow.

23. FlNAHctAL RfPORTS ANf) AOOlTIONAl. DOCUMENTS. Grantor will provide to LEI~r

upon feqU$$t, any financial Iltat0l'l"Hlnt or information Londar may ~ ~ry.
Grantor warrants that llII financial statemen:t.9 .and information Grantor provid<lls to lender
are, Of will be, <!Iecurnte, correct,. and compklte. Gran~or agrees u> sign, deliver. and file as
Lander may reasonably r8QUast any additional document3 or certifications that Lender
may consider ooees9sry to perfect, continue, and p"eSMlfe Grantor's obIig<rtions l.II'Idef
this Deed of Trust and u.nder's lien stat\l::i 00 the Proparty. If Gral'lt/)/' fails to do so,
lender may sign, deliver, and file such documents or CQf1:ificates in Grantor's name and
Grantor hereby irrevocably appoints L9fldeT or lender's; agent as attorney in fact to do the
things necessary to comply with this section.
24.JOlNT AND il'WMDUAL UABIJJTY: CO-SIOI\I£RS; SUCCESSORS AND ASSIGNS
BOUND. All duties under this Deed of Trust are joint and individual. If Grantor signs this
DItSd of Tru:rt but does not sign the Evidence of Debt, Grantor does 00 only to mortgage
Grantor's inwrm in the PropErty to ~cure payment of the Secured Debt and Grantor
does not agree to be personally liable on the secur~ Deb1. Grantor agr~ that lender
and any party to thi3 Deed of Trust may extend, modify nf malte any change in the 1:$rms
of this D!IlId of Trust or the Evidence of Debt without Grantor's consent. SUch a changli/
will not reJeas<;o Grantor from the terms of this Deed I)f Trust. The duties and benefits of
this !XIed of T rust shaH bind "nd bGrwfit the SUCOOSSOfS and assigru. of Grantor and

Lender.
.
If this DMd of Trust :;ecures a guaranty between Lender and Grantor and does not
directly _ e the obligation which is guaranti<od, Grantor agrees to waive any rights that
may prevent lender ftom bringing any action or cmim against Grantor or any party
inOObted under the obligation including, but not limirod to, anti-deficiency or one-action
laws.
25.APPUCABLE LAW; SEVERABILITY; IIIfTERPRETATlOf1. This Dead of Trust is governed by
the laws of the jurisdictiOr'l in which Lender is located, 6J(C<)pt to the extent otheiwi""
requited by the Ie~ of th0 jurisdiction woor!! the Property is located. This 0....0 of Trust
is complete and fully inragrat.;d. This Dood of Trurt may mt b<l amond&d or rno<:Sifiod by
oral agreement, Any section or clause in this {)<led of T Il.I$l:, .attachments, or any
agreement related to the Secured Dubt that conflicts with applicable law will /lOt be
effectiv". unle$$ that law exprossly or impliedly permits tIwo variations by written
agr_ment. If any se<:.Uon Of clause of this D!IlId of Trust cannot be enforced aCCOl'ding to
its terms, that ~1ion or claUse will be severed and will oot affect the enforceability of
the remainder of this Deed of T nJ!It, Whenever used, the singular shall include the plural
and the plural the singular. The <;aptions and headings of thO sections of this Dood of
T rust are for conveniancs 0fIIy' and are not to be WUid to interpret ....r den"" th9 terms of
this Deed of Trust. Time is of the _nce in this Deerl of Trust.
26.SUCCESSOR 'rRUSlEE. lend .. r, at Lender's option, may from time to tima remove
Trustoo end appoint ill SUCCes:60r ~ by an il'Ultrument r&corded in tro county in which
this D~ of T~t is rec:orded. The successor trustee, without conveyance of the
Property, shall succood to all the title, power and duties conf.erred upon tho TrurteG by
this Deed of Trust and applicable law.
.
27 . NOTICE. U~ otharwise required by law, any notice sh<tfl bs fJiyen by delivering it or by
mailing it by fim oIass mail to me appropriat(> party's addr&ss on pag@ 1 of thill Deed of
Trust, or to any ether oddl'tl33 designated in writing. Notice to one grantor will be deemed
to be no1ica to all gtantonl.
2:8. WAfV'f!:P;$. Except to the extent prohibited by law, Grantor waives aU rights to homestead
exemption, appraisement or the m.. rsllaIIing 01 Iioos and a~ts relating to the Property.
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29 . DECLARATION. Grantor declares that the Property i. ei"ItI<M located within an incorporated
city or village or that the Property fs not more than forty (40) acres in ar<!a regardle$S of
its use Of locatior>, or not more than .,ighty (SO) acr$$ in _
and not principally used for
the agricultUfsl production of crops, liv~, dairy or aqtsa1ic goods.
30. U.C.C. POOVISlONS. lf checked, the following are applicable to. but do not limit, this
Deed of Trust:
o Comtrue1ion Loan. This Deed of Trust secums an obligation incI.Im;d for to..
construction oi an improvement on tlw PrO?<>rty.

o

FiJc1ure Fiiirig. Grantor grants to Lender a oocurity intf.r.wl; in all gOQds mat Grantor
owns now or in the future and that are or will bacomo fixtut9S rdlIted to to..
Property.

o

Cropii;' Tmoo..; ~ Roota, I#s'*'> and Profits. Grantor warns to Lender II
oocurit.y irrter~ in all crops, tim!»r al1d m":>erallil Iocatad.~ the Property as well as
all rantlil, ISsues ",I'd profits of t:/l6m ir>eIudlng. but not limited to, all Co~"tion
R88l!fVe Program (CRP) and Payment iniClnd IPiK) P")'mern:s and similar
governmental progrjlrlls (all of wilich shall a!J;o ~ included in tha wm ·Property-).

o

~ PrQlXlrty.

Grantor grants to Lend ..r a soourity int4lfe~t in all ~I
propGrty located on or connected with the Property. This lIQCurity interestineludes
all farm pr0dtJat3, inventory. equipment, acoountll. documenu, inIItnJrnent3. chattel
paper, general intangibles, 8nd all other items of personal property Grantor OWTl'S
now Of in tha future and that are used or useful in the construction, oWMrsl'll\l',
operation, management. or maintenance of tho Property. The term "p81"l1'Onb1
prl)j><lrty" spec:ificaRy exciudM that property desc:ribed as "household goods'
l!BCured in connection with Ii ·consum&r" Ioan.as t~ tern"" afO dlifined in
appflC8ble fedWll1 regtJiations governing unfair >lind deoeptive credit practices.

o

RIlng As Finrlnc;ing StBtemam. Grantor agrliQs and l'icicnowtedges lhat ttili< Deed of
Trust also suffices lis a final'lOing stat8ment and as BUCh, may be filOO of f<>Cord as
a financing Wttvrnent for purpo$1illl of Article 9 of the Uniform .commercial Code. A
carbon, photographic, imags or othar reproduction of this DetKl of Trust is
suffici&nt as a financing statement.
31.0THER TERMS. If checked, the following Brf} applicable to this Deed of Trust:
Line of CnJdit. The Secured Debt includes a revolving line of credit proVISIOn.
Although tho Secured Debt may be reduced to " zero balance. thi$ Deed oi Trust

o

o

will remain in effect until released.
Se~ Assignment. The Grantor has execured or will exe<:ute a separate
assignment of leasas and rents. If th~ ssparate aBSignmant of laa~ and rents is
properly 6l<ecuted and recorded, !hen !he SElpar8~ ~nmE>nt will su~ this
Security Instrum..m'8 ·~"meot of l$&s8$ and Renu· section.

...............

~~

\Nf::J}W&~~~Ol~.2006

1319093
f'"

('''

-"~,

.)0,:)

o

~ITelms.

SIGNAlURES: By signing' below, Grantor a{/rse!I to the terms lind covenants contained in this
Deed Tl1JBt attachments. Grantor als<> ad:nowiedges receipt of a copy of thill Deed of
Trust on the date stated above on Page 1.
o Actual atJtluH"ity wall granted to the parties signmg

dated _ _ _ _ _ _ _ __

be~w

by resolution signed and

Entity Name: _ _ _ _ _ _ _ _ __

(Dam}

o

Refor to the Add&ndum which is attached and incorporated heroin ior additional
·Grantors. signatures and ac~nowledgments.
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STATE OF _ _ _ _ _ _.,----.,._ _ _ • COUNTY OF _ _ _ _ _ _ _ } !>S.
On this
d"y of _ _ _ _ _ _ _ _ _ _ _ _ _ _ , ~fQl'u rna,

:."::...- a Notary Public, personally app<la,ad ---------:------::-::---:-::,.---c,---mont)

known ()( identified to me
(or provlJd to me 00 the oath c;>f
), to
be the person{sj whoSE!. name is subscribed to the within instrument, and
acknowledged to rru) that 5helhelthey execut<ld the same.

______________________ ,

My eommissic.m expires:
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REO.UEST FOR RECONVEYANCE

(Not to ~ completed \Il1ti! paid in iull)

TO TRUSTEE:

The undersigned is the holder of the note or notes securOO by this ~ of TrlJ3t. Said nato
Qf notes, ~ with all other indebtedness S1)CureQ by this D.led of Trust, ha-vo been paid
in full. You ate hereby directed to cancel thia Deed of Trust, whicl1 I" delivered hwshy. "nd
to reconvey. without 'IV-ty. all tha estate now held by you ~r tnls D~ of Trust to
the person or persons legally entitled thGreto.
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LEGAL DESCRIPTION

EXHIBIT 'A'

TRACfI:

m .wag

~ at J point that is &lutb. 89":55'28" W
the ~n line 1320..98 ~ from the
North l<O Comer OfSeetfolllO, To'lf1l8bfp 1 Nor1h, Rmge38 ~ of the Boise Ma:Idhm; r"Imldng

thence &nrth 89"$'28" West aIcmg Aid SedJoIlIlne 123• .12 fef!!t ttl tbe Soutli Right-oJ:.W.,..l!ne IJt

(is" South; tbem:e WII% aaid Scllih Right-o$.Way Jme of ~ Soutll and the East R!t;ht-of'-Way!iDe
of 2S'" East the· foDo'lring tbrI!e (j) ~ Sooth 00"12'54" Em 28.10 teet to a po.int of c:urve wfIb
:I .ndi.vs of 69.34 feet md II cbol.'d besrIDg S&utb 44 18128" West ~ feet; ~ to !be lett ~
Wd I:Itl:\'e l!l9.24 feet tItrotigh a 1:el1tral . . .f.9O"16'OO"; tbeacc Solllil 89"10>.28" We1t 28..71 feet
to the West line of aaid Scctioll 10; tbeace South 00"1""" EIIIlt 1213.86 feet to !he Sou~ line of die
Nortll % of~ NOl"dIwest ".of saId SettlolllO,theaee Nom ~"119" East aJom& sald Soutb !me
1327.87 feet; !imlce MIrth 00"03'13" west 13U.86leetto the POINT OF BEGINNING.
Q

.Book
~W~~ k~f ~ the Slate ofltbho that dct:d recorded Man:h 8, ~ in
70 ofDeedlllt Pa:e 287 ofOfficiaJ Retonh of&!meville ConDly, IdaOO.
A
7);;:1.c/ <j!Ci::/
.-::.'7\
to

by

OIl

....£/
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Exhibit "D"
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Instrument '# 1319937

Recording Requesttld By:

IDAHO FALLS, BONNEVILLE, IDAHO
2008-12-30 03:12:00 PM No. of Pages: 15
Recorded for: ALLIANCE TITLE - IDA"HO FA
RONALD LONGMORE
Fee:45.00
Ex-Officio Recorder Deputy RAVERY

THE IlI\NK Of COMlllERt£·ADMIN1STRAnUll
31'13SOUTII Z5TH EAST, P.o. 1001 IIlAHll fJltLS.lD 53oW3

Return To:
THe IWI\( (It CIlMMERCt·AOMOOSTl<AilON

Index To: DEED OF TRUST

Electronically Recorded by SlmpllfiIe

3113 StlUTIl25TH EAST, P.Q. lSS7

10A.ll0 FAliS. 10 113403

Prepaced By:
THt BANK Of ttlMMEfllI-AllMlNlSTMilO!4
3113 SOUTIl25TH EAST, P.O. 1887
IDAHO FAtLS.1D Il34OO
~-----s_ of klIlho ----space

Above Thio line For ~ O a u - - - -

REAL ESTATE DEED OF TRUST
(With Future Advance Clallsa)

1. DATE

AlIIO

PARTIES.

12·24.2008

The data

01

this Deed of Trust ISecurity Instrument'

is

. The parties and their addresses are:

GRANTOR:

DUANE TeST ANDlOllI YllST, HUSIlAHD AND WlFE

37n HAMPSHmf' CT.

IMHD FAllS,1D 831104

o

Refer to the Addendum which is attached and incorporat6<l herein for additional

Grantors.

TRUSTEE:
4i.UANCE mlE AND ESCROW CORP.
1010 IllVERWAlX DR. STE. lOll
IDAIIO FAllS. I!l B34ll2

LENDER:
TH£ BANK Df CVUMffiC£.ADMIIVISTRA nUll

:1113 SOUTll25TH EAST. P.ll. 1887
IDAHO f Alts' ID B341J:l

AiiiE!1ce Hie &. E;;;CfvW C:::rp.
-W70 RiV(t!"<\'aIl~ Dr., 8te. 100

P. 0 _801< 50642

Idaho Fails. ID 85405·0S42

EXHIBIT

iB
r

(1

l' .....

2'. CONVEYANCE. For good and valuable consideration. the receipt and sufficiency of which
is acknowledged. and to socuro the S<!Cu,ed Dab~ {Mr<!aftat defoned). ~rantot Irtell~1y
grants, bargains, sells and conveys to Trust~. III trust for the benefit of Lender, With
power of sale, tlw following described prop9rty:
SEE IlTTACHfD EXHIB!T '/I" Wl!JCH IS ATTACHED HEREm AND MADE A PART HEREOf.

The property is located in

---;==_______ at _ _ _ __

..!:BIlli~N~E,..!,V~ltl~E,--_ _

1C<w<!1)1

IBD MREGlIDUND
.!!1D~A""HO"-,FC!:!A""tl,,,-S_<r.~
_ _ _ _ _' Idaho .!':834M='-,.,,;:-r.=-_~..
[OM
it", COdOiI

Togethe< with all rights, easoments, lIppurtenancas, royalties, minaral rights, oil and gas
rights, crops, timoor, ali diversron payments or third party payments made to crop
producers, and all existing and future improvements, structures. fixtures. and
replacements that may now, or at any time in the future, be part of the real estate
described above !all referred to as 'Property"" The t&rm Property also includes, but is not
limited W. any and all water wells, water. ditches. reservoirs, reservoir sites and dams
located on the real estate and all riparian and water rights associated with·tha Proparty.
however established.
3. MAXIMUM OBLIGATION lIMIT. The total principal amount of tOO Secured Debt (hereafter
defined) secured by this Deed· 01 Trust at anyone time shall not exceed
$ 2.oo0.000.110
. This limitation 01 amount does not include interest, loan
charges, ClJmmitment fees. brokerage commissions. attorneys' fees and nth."'r charg"$
validly madil pursuant to this Deed of Trust and does not apply to advances tor interest
accrued on such adva~s) made under the terms. of this Deed of Trust to protect
lat'ldar's security end to perform any of the covenants contained in this Deed of Trust.
Future advances are contemplat9d and, along with other future obligations, are secured
by this Deed of Trust e""tO though an or part may not yet be advanced. Nothing in this
Deed of Trust, however, shall constitute a commitment to make additional or future loans
or advances in any amount. Any such commitment would need to be agreed to in II
separate writing.
.~
4. SECURED DEBT DEFINED. The term ·Secured Debt" includes, but is not limited to, the
followilllJ:
A. The promissory note Is). corrtract(s), guaranty(ie~) pr other evidence of debt
described below and all extensions, renewals, modifications or substitutions
(Evidence of Debt) (e.g.• borrower's Mme, note amount, interest rote, maturity
date):

NOTE DAlfD 04/f6/G8 FOIl DUANE YOST IN TIlE AMOUNT Of $2.000.000.00. LOAN WIU MATIJ!!E ON

04/16109.
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6.

6.

7.

8.

9.

B All fut .....e adv"nces from Lender to Grantor or other futu,e obligations of Grantor to
. Lendar under any promissory note, corrtract. guaranty, or ottwr evidence of debt
existing now or execumd after this Doo<! of Trust whether or not this Deed of Trust
i3 specifically referre6 to in the evidence of ~ebt..
.
C. All obligations Grantor owes ~ Leru!er, whIch no,!, .exlSt or ~a.~ !ater anse, to the
extent not prohibited by law, mcludmg. but not bmlted to, liabilities for overdrafts
relating to arTy deposit account llgreament betvve~n Grantor and Le[!der.
.
.
D. All additional sums adVBncad and ltXp;'lnses Incurred by Lsndef for msunng.
prese1Ving or otherwise protecting the Property and its value and ..ny other sums
advanced and expanses incurred by Lander under the terms of this Deed of frust,
plus interest at the highest rate in effect, from time to time. as provided in the
Evidence of Debt.
E. Grantor's performance under the terms of any instrument evidencing a dabt by
Grantor to Lender and any Deed of Trust sllCuring, guarantying, or otherwise
relating to the debt.
If marl!' than one paroon signs this D<Ie<l of Trust as Grantor. each Grantor agrsos that
this Deed of Trust will &actJ(e aU future adval1C<>S and futur.. obligations described above
that are given to or ineurred by any one or more Grantor. Of anyone 9r more Grantor and
others. This Deed of Trust will not secure any other debt if lender fails. with f"'spoet to
such other debt, to meke any required disclosure about this Deed of Trust or if Umdat
fails to giVe any required notice of the right of rescission.
PAYMENTS. Gsantor agrees to make aU payments on the Secured Debt when due and in
accordance with the terms of tho Evidence of Debt or this Deed of Trust, If arTy note
nvidancing the Secured Dabt contains II variable rate feature, Grantor aclmow~ that
tha interest rate, payment tarms. or balance due on the loan may b9 indexed. adiwrted.
renewed or rCT>egotiated.
WARRANTY OF TITLE. Grantor covenants that Grantor is lawfully seized of the estate
conveyed by this Deed of 'Trust and has the right to irrevocably gnl1rt, convey and $ell to
Trustee. in trust, with ppwer of $<1111, 1f't(I Property and WMrants that tha Proporty is
un<ltlCUmbered, except for encumbrances of record.
CLAIMS AGAmST llTl...E. Grantor will pay aM taxes, a3sassments. lieM, encumbrances,
lease payments, ground rents. utilities, and other charges rel ..tiOfj to the Property when
due. lender may require Grantor to- provide to Leod;)t copies of all notices that such
amounts are doe and the receiptS evidencing Gramor's- payment. Grantor will d&fend title
to the Proparty against any claims that would impair tho lien of this Deed of Tru:st.
Grantor agrees to ~n to lend ...., as requested by lender, any rights, claims or
Menses which Grantor may have against parties who supply labor or materials to
improve or maintain the Property.
PRIOR SfCURrTY INTERESTS. With regDrd to any other mortgage, deed of trust, security
agreemeot or othar lien document that created IJ prior $<!CUrity interest or encumbrance on
the Property and that may have priority 01181" this Deed of Trust, Grantor agrees:
A. To make all paymont!! when due .and to perform or comply with aU covenants.
B. To promptly deliver t() Lender any notices that Grantor receives from the holder.
C. Not to make or permit any mooification or extension of, and not to reque:;t or
accept any future advances under any note or agreement secured by, the other
mortgage, deed of trust or security aqreement unless lender consents in writing.
DUE ON SALE OR ENCUMBRANCE. lender m~y, at its option, ~ar$ tho entire balance
of the Secured D<:Ibt to be immediately due !>nd payable upon the creation of arTy Iktn,
aocumbrance, transfer, or sale. or contract for any of these on the Property. How,,"er, if
the Property includes Grantor's residence. this suction shall be subject to the restrictions
impoMld by ffKk,ra1 law (12 C.F.R. 5911. lI.!I applicable. For the purposes of thl!! section,
1f't(I term "Property- al$O' inclt.Kkos any interest to all or any part of the Property. This
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covenant shaH run with the Property and shall remain in effect until the Secur.,d Debt is
paid in full and this Deed of Trli'rt is ,eleaaacl.
10 TRAI\!SfER OF AN INTEREST IN THE GRANTOR. Lendar may demand immadi!lite payment
. of the debt{s) if Grantor is not" natural per$On and fails to obtain L&nder's prior written
consent. before organizing, merging into, or conso~ting with llFl entity; acquiring all or
substantially aU of ~ assorts. of another;. ':""tenally changmg the legal lrtruCture,
management, ownership or financial condlllon; Of efiecung or entenng IOto a
domestication, eonv6i'Sion or intarest exchange.
11. El'JTITY WARRANTIES AND REPRESENTATIONS. If Grantor is an entity other than a
natural person {such a, to C()rporati~ or oth?r organization} •. Grantor makes to Lander tha
following warrarrties and representatlons which shaH be contlOumg as long as the Secured
Debt remains outstanding;
A. Grantor is an entity which is duly organiz;ad and validly existing in the Grantor's
state of iOc6rpOmtion {I>r organizatil>nl. Grantor is in good 51:anding in all states in
which Grantor transacts business. Grantor has tha powel and authority to own the
Property and to =lTV on its business as now being conducted and, as applicable, is
qualified to dO' sa in each state in which Grantcrr operates.
8. The execution, delive(y and p"rformance of this Dood of Trust by Gr~ntor and the
obligation evidenced by the Evidence of Debt atu within tha power of Grantor, have
be9f'l duly ~uthonzed, haVe receive<! ~fI neCl!&$ary govllfnmental approval, and will
not viplate any provisiOl'l of law, or order 01 court or governmltntal agency,
c. Other than disclosed in writing Grantor has not changed its name within the last
ten years and has not usoo any other trade or fictitious Mme. Without Lender'$
prior written consent, Grantor does not and will not use any other name and will
preseNe its existing name. trade names and franchises until the Secured Debt is
satisfied.
l2. PROPERTY CONDITION, ALTEM nONS AND INSPECTION. Grantor will keep the
Property in good condition and make all repairs that an:> reasonably necwsary. Grantor
will give Lender prompt notice of /lOy loss at damage to tha Property. Grantor will keep
the Property fr~ of r.o)(ioUI> woods and grassElS. Grantor will not initiate, join in or
consent to any change in any private restrictive covenant, zoning ordinance or othar
public or privata restriction limiting or defining thq IJSe$ which may be made of the
Property or any part of the Property, without Lender's prior written consent. Grantor will
notify Lender of all demands. proceedings, claims, and actions against Grantor or any
other owns! made under law or regulation regarding use, owl"lOrship and occupancy of
the Property. Grantor will comply with all legal requirements and restrictions. whether
public 01 private, with respect to tha use of the Property. Gramor also agrees thet the
nature of the occupancy and U5e will not change without Lender's prior written consent.
No portion of the Prop<;rty will b6 ramoved, demolished or materially altered without
lender' ~ prior written consent except that Grantor has the right to remove items of
personal property comprising a part of the Property that become wom or obsolete,
provided that sllCh per$Onaf property is replaced with other pelsooel property at least
equal in valoo to the replaced personal property, tree from any title retention device,
security agreement or other encumbrance. SIlCh repl...cement of personal property win b&
deemed subject to the r;ecurity imorest create<! by thi!!O Deed of Trust. Gnurtor shall not
partition or :lubdivide the Propecty without Lender's prior written coOSQnt. Lender or
lender's agents may, at Lender's option. enter tMProperty at any reasonable timefOt
the purpose of inspecting the Prop&rty. Any inspection of the Property shall lH!I entirely fOl'
Lender.'s ben.mt and Grantor will in no way rely on lender's inspection.
13.AUTHORtTY TO PERFORM. If Grantor fails to perform any of Grantor'S duties und8f this
Dead of Trust, or any other mortgage, deed of trust. security agreement or other tien
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document that has priority over this ~ of Trust, Lendar may. without notice, perl<>rm
tha duties Of causa them to be performed. Grantor appoints Lemler as at:tomay in fact to
sign G",ntor's name or pay any am<>lJi'lt necessary for performance. If any construction
on the Property is dislX>ntinued Or not carried on in a reasonab!a manner, lender may do
whatever is necessary to protect Lender's seCurity intere..t in the Property. This may

include completing the constr\.lction.
Lender's right to perform for Grantor shalf not create an ~b!igation to perfoon, and
Lender's failure to perform will not preclude Lender from e>XefCISlng any of Lender's o1her
rights under the law or this Deed of Trust. AIT>/ amounts paid by Lender for insuring,
preserving or otherwis& protecting the Property and LendM's l!ecurity interest will be due
on demand and will bear intefest from the darn of the payment until paid in full at the
intarest rata in eff"ct from time to time according to the terms of the Evidence of Debt.
14.ASSIGNMENT OF LEAsES AND RENTS. Grantor absolUt9ly, unconditionally, irrevocably
and immediately assig!l3, grants, bargains and c:cmveys to lender all the right, title and
interest in the following (Property).
.
A. Existing or future I<>asas, rubleasos, licenses, guarantiru: and any other written or
verbal agreements for the use and occupancy of the Property, including but not
limited to, any extenslons, renewals, mo<liflVations Of ra¢aCl1ments iLeasesl.
B. Rents, isstJes and protlU. including but not limited to, security deposits, minimum
roots, pGfc:>emage rents, additional rents, common area maintonance charg"".
parking charges. roal Qatat& taxes, otMr a~bIEI ta)(e~. inslUnce premiLm
contributions, liquidated damages following default, cancellation premiums, "loS!! of
rems" insurance, guest rec&ipts, revenues, royalties, proc&fJds. bonuses. accounts.
contract rights, get19fal intangibles, and all rights and claims which Grantor may
have that in any way p.1rt:ain to or are on account of the lIIII! or occupancy of the
whole or any part of the Property (Rents).
In the event any item listed as Leases Of Rents is determined to be personal property, thil>
Assignment will also bit regarded as a securily ligtooment.
Grantor wiU promptly provide lender with copi"" of the Lea~s and will certify tMsq
Leases are tme and correct copies. The existing leases wiD be provided on execution of
the Assignment, and .. II future Lease" and any other iniormation with r~pect to thes<!<
Leases will be provided immediately after thoy are (JJ<ocutoo. Lender gra¢s Grantor a
reVocable license to collect, receive, enjoy and use the Rents as long as Grantor is not in
~fault. Grantor's default automatically and immediately revokes this license. Grantor will
not collect in advance any Renu due in future lea:sa periods, unless Gnmtor first obtains
Lender's written consent. Amounts collected will be applied at Lender's disemtion to the
Secured Debts, Ihe costs of managing, protecting and preserving The Property. and other
necessary expenses. Upon de1 ault. Grantor Will rElC$ive any Renu in tru:rt for Lender and
Grantor will not commiflgle the Rents with any other funds. When Lender $0 directs,
Grantor will endorse and deliver any payments of Rants from the Property to lendsr.
Grantor agrees that lenOOr will not be considered to ~ II mortgagee-in-possession by
executing this Security Instn.Iment or by collecting or receiving paymenu on the Secured
D<ilbts, but only may become II mnrtgagee·jn-p0$Se9Sion after Grantor's license to collect,
receive, enjoy and use the Rents is revoked bv Lender or automatically revoted on
Grantor's default, and LGJ'Ider takes actual possession Of!M Property. Consequootly, until
Lender takes actual posses!Iion of the Property. Lender is not obligated to perform or
discharge any obligation of Grantor under the Leases, "PP"M in or dlYfend any action or
proceeding relating to tOO Rents, the Leases [)C the Property, or be liable in any way for
any injury or damage to any parson or propertY sustained in or about the Property.
Grantor agrees that thil; Security Instrument is im mediately effaetive between Gra.ntor l!Ind
Lendar and afflictive 8$ to third partie:; on the recording of \hill Assignment.
As long lIS thi:s Assignment i& in effect, Grantor warrants. and represents tflat no default
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exists under th<:l Leases, and ~ parties sUbject to the Leases have
violated any
applicable law on leases, licenses and landlords and .tenants. GrBntor~ at Its sole co:<t and
expense, w'ol! keep, observe "'nd perfol}'l', and reqwre all other parties to the leases to
comply with th<:l leases and any apphcable law. If Granto! or a.ny party. to the lease
defaults or fails to ob~rve any applicable IIlW, Grantor Will promptly notify Lander. If
Grantor neglects or refuses to enforce complianc!! with the terms of the Leases, then
Lender may, at lender's option, enforce compliahCll.
.
Gramor will not sublet, modify, extend, cancel, or Qtherwlse alter the Leases, Of accept
the surrender of the ~operty covered by the Leases {unless the Lsases so require}
without Lender's consent, Grantor will oot a~sign, compromise, ~ubofdinate or encumber
the Leases and Rents without Lender's prior written eonsent. Lender does not ll$$!JlTle or
become liabkJ for the PropertY's maintenance, depreciation, or other losses or damages
when lender acts to manage, protect or preserve the Prop"rty. ·except for losws: and
damages due to Lender's gross negfigence or inten~o~1 torts. Otherwise, Grantor will
indemnify Lender and hold lender harmless for all liability, 101"$ or damage that lender
may incur when Lender opts to exercise any of its remedies against any party obligated
under the Leases.
15. CONDOMINIUMS; PlANNED UNIT DEVELOPMENTS. If the Property includes a unit in a
condominium or a plenned unit development, Grantor will perform all of Grantor's duties
under the covenants, by.-laws, or regulations of tha cor.dominium or plsMad unit
development.
16. DEFAULT. Grantor will be in default if any of the following occur:
A. Any party obngatad on the 50cured Debt fails to make payment when due;
B. A breach of any term or covenant in this Deed of Trust, any prior mortgage or any
construction 101ln ogreement, security agreemont Of any other document
evidencing. gl.lllr;tntying, lll)Curing or otherwise relating to the Secured O$bt;
C. The making or furnishing of any verbal or written 'epr~ontation, stat8rnent or
warranty to LeI'Id<lr that is falu or incorrect in any material respect by Gtantor or
any person or entity obligated on
St:lcureci Debt;
D. The death, dissolution, or insolvency of, appointment of a receiver for, or
application of any debtor relief law to, Grantor or any person or entity ob\igatlld on
the Secured Debt;
E. A good faith belief by Lender at any time that lender is inseCt.lfe with respect to
any parson or entity obligated on the Secured Debt or thllt the prospect of any
paym<!lnt j~ impaired or the value of the PrOPOfty is impaired;
F. A material adverse change in Grantor'. busin&ss including ownership. management.
and financial conditions, which Lender in its opinion believes impairs the value of
tha Property or rep.!lyment of the Seeured Debt; or
G. Any loan proceeds afC! usOO for a purpose that will contribute to excessive erosion
of highly erodible land or to the convllfliion 'nf wetlands to produce an agricultural
commodity, as furth&r explairmd in 7 C,F.R. Part 1940, Subpart G, Exhibit M.
17. REMEDltS ON WAULT. In f>ome instances, federal and state law will require lender to
provide Grantor wi1h notice of the right to cure, mediation notices or other notiees and
may establish time schedules tor foreclosure actions. Subject to these Iimit:ltions. if any,
Lender may accelerate the Secured Debt and foreclose this Deed of Trust in a manner
provided by law if this Grantor is in default.
At the option of Lender, all Of any part of th.. agreed fees and charges, accrued interest
and principal shall become immediately due and payable, after giving notice if requir4ld by
law, upon the occurrence of a default or &nytime thereafter. In additlon, lender shall be
entitled to all the remedies provided by u.w, the Evidence of Debt, other evidences of
de!;;t. this Deed of Tf\J$t and any related documents, inclUding without limitation, the
power to sell the Property.

too
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if there is a default, Tr~ shall, in addition to any other psrmttwd camOOy. at the

reqoost of Lender, advertise "nd sell the Property as a whole or in separate parcels at
public auction to the highest bidderior cash Md conve:'{ absolute title free and c\@ar of all
right, title and inte("st of Grantor at such time and pIa!:$ 111$ rrustee designates. Trustee
shalt give notice of sale includir>g the time, terms and place of Rle and a clascription of
the property to be sold as required by the applicable law in effect at the time of the
proposed saIa.
Upon 5. of the Property and to the Bxt.erH not prohibited by
Trustllil shall make and
deliver a deed to the Property :wid which G»flI/e:'{S sbsoluta title to the purcha_. and
after first paying allfeea, charges and costs. shall pay to Lendel' all moneys advanced for
repairs, taxes, insurance, liens, aS$essmoots and prior oocumbrances and intert>$1
thereon, and the principal and intel'est on tOO Secured Debt. paying the surplus, if any, to
Grantor. Lender may purchase the Property. The recitals in any deed of conveyance shall
be prima facie evidence of the faCti! set forth tMrein.
.
All remedies ate distinct. cumulative and not exclusive. and Lender is entitled to all
remed«ls provided at law .or equity, whe'Chel expressly sat forth or not. The acceptance
by Leodar of any sum in payment or partial payment on the Secured Debt after the
balance is due or is accelerated or after foreclosure proceedings are filed shal!! not
con:rtitute /I waiver of Lender's right to require full 8f!d complete cure of any Bxisting
default. By not exercising any remedy 00 Grantor's default, Lender does not waive
Lender'!! right to lator consider the event a default if it contloU/lS or happens again.

Ia:-v.

tS. EXPENSES: ADVANCES ON COVENANTS; ATTORtdEYS' FEES; COllECTION COSTS.
Excapt when prohibited by law, Grantor agrees to pay all of Lander's expanses if Grantee

breaches any covenant tn thi$ Deed of Tnist. Grantor will also pay on demand all of
Lender's expenses incU/Tsd in collecting. insuring, pf$$ef1(ing or .protecting the Property or
in any inventories, audits. inspections or other examiMtion by Lender in respect to the
Property. Grantor agrees to pay all costs and 6)cPU= incurred by L<JI'lOOr in enforcing or
prou>cting Lender's rights and remedios under thi~ Dead of Trust, including, but not
limited 1<:>. attorneys' flHlS, court costs, and otholr !&gal expeOS<ls. Once the Secured Debt
i$ fully and finally paid, lender agrees to release this Deed of r rust and Grant(){ agrees to
pay far lIfly recordation costs. All such amounts are due on demand and will bear interest
from the time of the advance <It the highest rote in effect, from time to time, as provided
in the Evidence of ~bt and as pMllitt6d by law.
19.ENVIRONMENTAL LAWS AND HA!AROOUS SUBSTANC:ES. As used in this section. {1}
"Environmental Law' means, wilhout limitation, the Comprehen:sive Environmental
RespoM$, ComPOOSlltion Md Liability Act ICERClA,. 42 U.S.C. 0001 et seq.}, all othsr
federal, state and local laws, regutations, ordinance-:;, court orders, attorney general
opinions or intefpretive Iet\:e(S corrcaming the public health, safety, welfare, environment
or II hllurdous substance; and (21 -Hazardous SubstBncu- means any toxic, radioactive
or haurdous: material, waste, poIlIJtant Of contaminant which has crn.ractaristics which
render the lSUbstance dOl1gcrou:; or potentially danQaroU6 to the publk: health, safety.
we!fllre or environment. n. wrm includes, withotit limitation, any subIruInces tlefined as
'ha:zardou.S material,' "toxic substance-:;: "hazardous waste" Of "hazardous substance"
under any Environmental law. Grantor represents, warrants and agfllill: that, elOOept as
previously di$closed and acknowledged in writing:
.
A. No . Hazardous Substall(:e has beoo, is, or will be located. transported.
manufactured, treated, refined, or handled by any person on, uro<l6r or about the
Property, except in the ordinary cou,.".. of business and in $!rl(;t compjiarn:e with all
applicable Environmenml Law.
B. Grantor has not and will not causa, contribute to. or permit the rolease of any
Hazardous Substance on the Property.
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C. Grantor will immediately notify Lend.. r if (11 a release or threatened !elease of
Ha2ardol$ Sub.tanc" occur!; on. undar or about thQ Property Of mlgret&1> or
thrsatens to migrat9 from nearby property; or 121 thare is a violation of any
Environmental Law concerning the Property. In such an event, Grantor wi» talee all
nec~ssary remedial action in accc>rdance with Environmental Law.
D. Grantor has n<> kOQwledge of or reason to believe there is any pending or
threatened ilwl!stigation, claim, or proceeding of any kind relating to (1} any
Hazardous Substanee located on. under or about tha Property; 1>( (2) any vi<>lation
by Grantor or any tenant of any Environmental Law. Grantor will immediately notify
Lend.... in writin9 as· ""on as Gnmtor has r"ason to belieVE> there is any such
pending or threateMd i1\vestl.gati.on. c:laim, ?T. pr~djng. In such an eVent. lll~r
has the right, but not the oblrgatlOn. to partlclpate III any such procaadrng including
tOO right to receive copies of any documents relating to such proceedings.
E. Grantor and every tanant have bean. are and shall remain in full compliance with
any applicable El1Viroomei'rtal law.
F. Thare 31e no underground storage tanks, privata dumpS or open wells located on or
under the Property and no such tank, clump or well will be added unless Lander
first consents in writing.
G. Grantor will regularly inspoot the Property, monitor the activities and operations on
the Property, and 60nfirm that all permits, licenses or approvals tlKluired by any
applicable Environmental Law ara obtained and complied with.
H. Grantor will permit, or clluse any le.Mnt to permit, Lender Of Lender's agent to
enter and inspect the Property and review alt records at any reasonabl& time to
determine (t) the existeflC$', location and nature of any HazardolJS Substance on.
under or about the· Property; (2} the e"i3teoce, location, natlS'e, and magnitude' of
any HazardoUS Substance that has been rele8Sed on. under or about tOO Property;
or (3) whether or not Gnmtor and any tenant are in compliance with applicable
Environm<lntal law.
I. Upon Lender's feCjU<!lst and at any time, Grantor agrees, at Grantor's expense,. to
engage a qualified environmental enginoor to prepere an environmental audit of the
Property and to submit. the results of such eudit to lender. The choico!I of the
envil'tlntnentai engineer who will perform such audit is subject to lender's approval.
J. Lender h;l$ tho right. but not the obliglltion, to perform any of Grantor'", obligations
under this section at Grantor's Elxpense.
K. As a consequence at any bmach of any representation. warranty or promise made
in this soction, (1) Grantor will indemnify and hold lender and Lender's successors
or assiqns harmless from and against all losses, claims, d"mands, li&bilities,
dem ..gEis, cleanup. re.sponse and remediation costs, penalties and expenses,
including without limitation all costa of litigation and anorneys' fees, which Lender
and lender's suc;cessors or assigns may sustain; and (2) at lender's discretion.
lender may releaoo this Dead of Trust and in return Grantor will provide lender
with c:ollateral of at le&st equal value to the Property secured by this Deed of TrUst
without prejudice to any of Lender'l!: rights und"r this Dead of Trust.
l. Notwithstanding any of the language contained in this Deed of Trust to the
contrary, the terms of this section shall survive any foreclosure or sati..t;>ction of
this Delid of Trust regardless of any passage of title to Lender or any disposition by
Lender of any or aU 01 the Property. Any claims and defenses to the cOl'ltrary are
httreby waivod.
20. CONDEMNATION. Grantor will give Lander prompt notice of any action, real or
threatened, by privata. or public entiti81l to purchase or talle any or all of the Property.
including any easements. through condemnation, eminent domain, or any otoor means.
Grantor further agree~ to notify Lender of any proceedings instituted for the establishment
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of any sewer, water, cons."vaUon, ditch, drainage, or other district relating to or binding
upon the Property Of any part of it. Grantor authorizes Lender to intervene in Grantor's
name in any of the above d..scrib..d actions or claims and to COU9Ct and receive all sums
resulting from the action
claim. Grantor assigns to Lendef ttw proceeds of any award
or claim for damages connectad with a condemnation Of other taking of all or Bny part of
the Propen:y. Such proceeds shaH be con,;ioorll'd payments and will be applied as provided
in this Deed of Trust. This aSSi(llllTlenl of prOC<l<'lds is subject to the terms of any prior
mortgage, deed of trust, security agmemem or other !ian document.
21.lNSlIRANCE. Grantor ag,ees to maintain insurance ill> follows:
A. Granto( shall keep ttw Property insured against lOS!< by fire, theft and ~ hazards
and risks f88S9nably associated with the Property due to its type and location.
Other hazards and risks may include, for example, coveraga againl;t loss due to
floods or flooding. This insur.anc& shall be maintained in the amounts and for the
periods that Lender requires. What lender req was PUl'suarrt to the preceding three
sen:tancas C<ln change during the term of the Secured Debt. The insul<lnca carrier
providing the insurance shaU be chosen by Grantor subject to lender's approviN,
which shall not 00 unreasonably withheld. If Grantor fails to maintain the coverage
described above. lender may. at lI~nder' s optiOn, obtain ctlVerage to protect
Lender's righu in the Property ~rding to the terms of this Deed of Trust.
All in$urance policies and renewals shall be acceptal/lo to lender and shall include a
w
standolrd "mortuage clause and, where applicable, "lender loss paye& claUlle.·
Grantor shaH immediately notify Lender of cll'nC0llation or termination of the
insuranca. Lander :mall have the right to hold the policies and renewals. If Lander
requinls, Grantor shall immediately give to Lender all receipts of paid Pfomiums and
renewal notices. Upon loss. Grantor shall give immediate notice to the insurance
camer and lendtior. Lender may make proof of loss if not made immediiltely by
Grarrror.
Unless lender and Grantor otherwise agree in writing, insurance proceeds shall be
appliOO to restoration or repair of the Property damaged jf the restoration or repair
is ecooomically feambla and lender's security is not lessened. tf the restoration 0;repair is not economically feasible or lender's oocurity would be 1&:iS_d, the
insuranca proceeds shall be applied to the Secured Debt, whsther or not then due,
with any excess poid to Grantor. If Grantor abandons the .Property, or does not
answer within 30 days a notice from lender that the insurance carrier hM offered
to settle a claim, then Lender may .. olleet the insurance proceeds. lender may use
the pt'o¢ee<l:l to repair or restore the PrQpartv or to pay the Secured Debt whether
or not then dUQ. Tho 30-day period will boGin when the notice is given.
Unless Lender and Grantor otherwise agree in writing, any appliclrtion of procaed
to principal shall oot tJxtend or postpone the due date of schedukld payments or
c~nge the amount of the. payments. If the Property is (Icquirod by Lender,
Grantor' (> right W any insurance· PQlicifls and prQCtieds resulting from damage to the
Property before the acqui:>ition shall pass to lender to the extent of the Secured
Debt immediately before the acquisition.
B. Grantor agrees to maintain cornpreh&Mive gBMral liability insurance miming Land.r
as an additional insured in an amoum accepUlble to lendar, insuring against claims
arising from allY accident or OCCIJITenc6 in or on the Property.
C. Grantor agn.es to maintain rental lOss Dr business interruption insurance, as
raquinld by Lender, in an amount .equal to at least coverllg'l of one year'" debt
service, and required escrow account deposits lif agreed to separately in writing),
under a form of policy ac~ptable to Lender.

0,
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22. NO ESCROW FoR TAXES AldD INSURANCE. Unless otherwise pI'O\lilOled in a saparate
"groom/omt. Grantor will not b<> required t¢ pay to Lender funds for taxes and il'lSUraOC6 in
escrow.
.
23. FINANCIAL REPORTS AND AOOfTlOlllAL OOCUJAENTS. Granto:r will provide to Lender
upon request, any financial .rt2ltement Of information Lender may deem ~ary.
Grantor warrants that aU financial stlstements and information Grantor provides to Lender
are, or will be, accurate, correct. and complete. Grantor agrMs to $i\l:l', deliver. and lila as
Lender may reasonably request any addrtional dtJcumentls or certifICations that Lencer
may consider necassary to parleet, continue, and preserve Grantor',. obligations under
this Deed of Trust and Lender's lien status on the PrOjlerty. If .Grantor. funs to do so,
Lender may sign, dcliver, and fiie such documents or C<lrtificutas in Grantor's name and
Gramor hereby irro;.vocably appoints Lender or Lender's agent as attorney in fact to do the
things necessary 1:1> comply with this section.

24. JOINT AND INDIVIDlIAI.

lIABILITY; CO-SIGNEftS; SUCCESSORS AAD ASSIGNS
BOUND. All duties under this Dee<! of Trust ala joint and individual. If Grantor signs this
Deed of T rust· but does not sign the Evidence of D<!bt, Gramor does so only to mortgage
Grantor's interest in thEl Property to secure payment of the Secured Debt and Grantor
does not agrl'e to be personally liable on the Secured Debt. Grantor agrees that Lender
and any party to thi" D""d of Trust m"y alltend, modify or make any change in the terms
of this Deed of TrUSt or the Evidence of Debt without Grantor's consent. Such a change
will not release Grantor from the terms of this Deed of Trust. The dutias and b_fits of
this Oaed of Trustsl-.all bind and benefit the successors and assigns of Grantor and
Lender.

If this Deed of Trul:t secures a guarllnty h&tween lander and Grantor and does not
directly secure the obligation which is guarantied, Grantor agrees to waive any rights that
may prevent Lood&r from. bringing .•my action or .cl<lim agair:'lt ~r~tor or any party
Indebted under the obliganon IncludIng, but not limrted to, <mtl-dGffClllney or ooo·action
laws.
25.APFLICABLE LAW; SEVEAABfLITY; INTERPRETATION. This Oeed of Trust is goverMd by
the laws of the jurisdiction in which londer Is located, except to the ..xtent otherwise
required by the laws of the jurisdiction where the PtopGrty is located. This D<>ed of Tru>t
is complete and fully integrated. This Dead of Trust may not be amended Dr modified by
oral agreement. Any section at claus<> in thi$ Deed of Trust, attachments, or any
agreement related to the Secured Debt that confliCts with applicable law will not be
effective, unless that law expressly or impliedly permits tOG variations by written
agM<lment. If any section or clause of this Deed of Trust cannot be enforced according to
its terms, that saction or clause will be severed al'ld will not aHect the enforceability of
the remainder of this Deed of TrusL Wherwvor used, the singular sm.1I include the plural
and tOO plural the singular. The captions and headings of the sections of this Dead of
Ttust are for convenience only and are I'IOt to he UlfIId to imerpret or define the terms of
this O~od of Trust. Time is of the essence in this Dm of Trust.
26. SUCCESSOR TRUSTEE. Lender, at Lender's option, rn~y from time to time remove
TrlIStee and appoint a SUCCllssor trvrtee by an instrument recorded io the county in which
this Deed of Tru5t is recorded. The successor trustee, without conveyal'lCll of the
Property, shall Bucceed to all the title, power and duties conforred upon the Trulttee by
this Deed of TrUSt and applicable law.
27. NOTICE. Unless otOOrwlll& requjred by law, any notice shall be given by delivering it or by
mailing it by first class mail to the appropriitt9 party's address on page 1 of this Deed of
Trust, or to -any Qther address designated in Writing. Notice to one grantor will be df>emad
to be notice to &11 grantors.
28. WAIVERS. Except to the extent prohibited by law, Grantor waivoo all rights to homestead
exemption, appraisement or the,marshalling of liens and IISsets relating to tha Property.
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29 . DECLARATION. Grantor declares that the Prop6rty is eitMr locatad within an incorporated
city or villaga or mat me Property is not more than forty (40) acre<; in area reyMdless of
its U/I" or location, or not more than eighty (80) acr."s in aroa and n<:>t principally w.ed for
tha agricultural production of <:tops, livestocK, dairy or aquatic goods.
30. U.C.C. PROVISlONS. If checked, tne following Sfe applicable to, but do not limit, this
Deed of Trust:
o Construc1ion loan. This Deed 01 Trust saCUl'es an oo!i[j<'ltion incurred for tOO
constrt.ICtion of an improvement on the Pro~rty.

o

Fe:oc1ure Filing. Grantor grants to Lander a security interest in all goods that Gtantor
owns now or in the future and that are or will become fixtur"" related to the
Property.

o

Crops; Timber; Minerals; Rents, ,"00" .....t Pwfit<. Grantor grants to leodar a
security intetest in all crops, timber and mioorllls located 00 the Property as well »
.1I rents, issues and profits of them including, but not limited to, all Conservation
Rel>erve Program (CRPI and Payment in Kind (PlK) payments and similar
governmental programs (411 of which shall also be included In the term "Property").

o

Parwoal. Properiy. Grantor grants to lender a security inteil$St in all personal
property located on or connected with the Property. This security interest includes
all farm products, invantory, eqUipment, aCCOUl'lts, documerru, instrlJi)"1ents, chanal
paper, genvral intangibles, and aU other items of peroonal property Grantor owns
now or in. the future and that ate usee! or useful in the construction, ownership,
operation, management, or mamtenaflC6 of the Property. The term "personal
property" specificaUy excludes that property described as "household goods"
~ed in COlll'lGCtion with a 'consumer" loan as those terms are defined in
applicable federal regulations governing untair and deceptive credit practices.

o

Filing As Fmancing S 1 a _ . Grantor agroE!S and acknowlodges that this Deed of
Trust also suffices as a financing statamam and as such, may be fikld of record ali
a financing statement for pwposes of Article 9 of the Uniform Commercial Code. A
carbon, photOj:/Tapt>ic, image or othm reproduction of this Deed of Trust is
sufficient as a financing statement.
31. OTHER TERMS. If check..d, the following are applicabla to this Deed of Trust:
o line of Cf&dit. The SlICured Debt includes a revolving line of credit prOVISion.
Although the Secured Debt may be reduced to a zero balance, this Deed of Trust
will remain in effect until released.

o

$eplll:&te A$$ignm&nt. . The Grantor has executed or will execute a separate
assignment of 1e!!1I8S: and rents. H the $$parate assignment of leases and rents is
properly eXBcuted and recorded, th&n th6 separate assignment will :supersede this
Security IrlStmmem's -Assignment of leases and Rents" section.
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Additlooal Temls.

SIGNATURES: By sigoing beloW, 13raotor age ....s tQ the term.. and covenants contained in this
Deed Trust attachments. Grantor also acknowllldg8& receipt of a copy of thi! Oalld of
Trust on the da Ie stated above 00 Page 1.

o Actual authority was granted to the parties signing below by resolution signed ancl
dated

Entity Name; _ _ _ _ __

o

Refer ta the Addendum which is attached and incorpr;rated her~in for additional
Grantors. signatures lind acknowledgments.
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ACICNOWlEDOMENT:

STATE OF IlWlO
On this 24TH
,~

, COUNTY OF
day of IlEctMllER, 2IlO8

a Notary Publi<:, perscoally appIJared

'·{\},M.n V~

} SS.

, before me,

OUAIIE YDSTj LOIll YO:ST, HUSBAND AII!!l W1f£

I

I

I

=
_

STATE QF _ _ _ _ _ _ _ _ _ _ • COUNTY OF _ _ _ _ _ _ } ss.
day of
_ _ _ _ _ • OOfol'& me.
a Notary Public, perlSOnally appeared _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

On t h i s .

, known or .idemif!ed to me
f. to .

""""
proved to me Dr. the oath of
be the person(s} whose name is subscribed
{Of

to the within instrument.

and

acknowledged to me that she/he/they execute<:! the same.
My commisGioo ex!'ires:
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REQUEST FOR RECONVEYANCE
(Not to be completBd until paid in full)
TO TRUSTEE:

The undersigned is the holder of the note or IlQtes secured by this Deed of Trust. Said rn;>ta
or ootes, together wi1h all other indebtednes5 secured by this Deed of Trust. have been paid
in full. You are hereby directed TO cancel this Deed of Trust, which is delivered OOrGby, and
to reconvey, without W3rral'lty. all the estat.. now heid by you under this Deed of Trust to
the parson or parsons legally "ntitled thersto.
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LEGAL DESCRIPTION

EXHIBIT 'A'

TRAC1'I:
~ at II poflllt dllIt Is South 39"55'28" West $111& the Se:djoD line 1326.98 seet froia tbe
Nortfa l' ~(lfs..:tiolllo, T~ 1 Non!!, R.mg<t 38 East of the Bob: Meridima; ~
the!1ce Somfr j9"55'28" West sloug SIdd Sed:ioIIIme 1236.l2 fm to tJ.ie SaItth ~f:.Way lime of
~ South; IfJt:eee along said South RJPHf-Way 1iDe ~f ~ South &bd the EIIIIt rupt-iJf..Way JIIle
of ~ East lite tDIknriDg ~ (3) eeunes; South OOOU'54'" East 2&19 feet wa pow 0{ ~ wJth
a l'lIIliIIB (If 69.3'Uect and II chord bI!ariD& SoutIA 44°UI'28" West 9ll.l9 1M; thence to tM left Qmg
said CIIrVC' 109.%4 feet through II c:tJltn.llII'fIIe of 90"16'00"; tlla!eeSoatft 89"l1'lP WCI3t 28.71 mt
to (be West Ibte of Rid Scc:tIon 10; Ibenal Solltll OO"WI4" Eut U13.80 f=t til die Solltillille of Ike
North %Gf die Nor1hffest ill of Wd Sectfo111&, tbeDa: North ~.East ~ said SoUtn LlDe
132.7.87 teet; theIlce No/:1h 00"03"l3" West 131.2.06 feet tn t&e POINT OF BEGINNING.

Exeeptiag'- ._-:,- That pertlOll th<:=>f ~ til the State! QfJdzhc by tUt deed rec»rded 011 MG-ch 8, 19S1) In
80010:70 ofn-b at~ l1r1 o(Omdal Reeoros ol~ c:o-ty.l.daho •

.".. ___ ..... _, ...... __ . _.", .....
~

... __ . ___ ._ .... .........._.."....", .........._._ .... _......

_.~._

~"

~

.,.,

.~._

..... ..__ .........,.........
~

v·._··~"'

_____ ""'''_·_·.·······
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Recording Requested By.
THE BANK OF COM
3113 SOUTH 25TH EAST. P.O. 1887 IDAHO
Return To:
THE BANK OF COMMERCE·ADMINISTRATION
3113 SOUTH 25TH EAST. P.O. 1887
IDAHO FAllS. ID 83403

ID 83403

Prepared By:
THE BANK OF COMMERCE·ADMINISTRATION
3113 SOUTH 25TH EAST, P.O. 1887
IDAHO FAllS,1D 83403
- - - - - - - State of Idaho-----Space Above This line For Recording Data - - - - -

REAL ESTATE DEED OF TRUST
(With Future Advance Clause)

1. DATE AND PARTIES. The date of this Deed of Trust
...21C!.1..=·2..cl·.=2"'00"'8'--_ _ _ _ _ . The parties and their addresses are:

(Security

Instrument)

is

GRANTOR:
HAMPSHIRE HOLDINGS, llC, AN IDAHO LIMITED LIABILITY COMPANY
3777 HAMPSHIRE CT.
IDAHO FAllS, ID 83404

o

Refer to the Addendum which is attached and incorporated herein for additional
Grantors.

TRUSTEE:
AlliANCE TinE AND ESCROW CORP.
1070 RIVERWAlK OR •• STE. 100
IDAHO FAllS,1O 83402

LENDER:
THE BANK OF COMMERCE·ADMINISTRATION
3113 SOUTH 25TH EAST, P.O. 1887
IDAHO FAllS, ID 83403

Security Instrument-CQmmerciaIlAgricultural-ID
VMP® Bankers Systems TM
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2. CONVEYANCE. For good and valuable consideration, the receipt and sufficiency of which
is acknowledged, and to secure the Secured Debt (hereafter defined), Grantor irrevocably
grants, bargains, sells and conveys to Trustee, in trust for the benefit of Lender, with
power of sale, the following described property:
LOT 111N BLOCK 3 OF CANTERBURY PARK, DIVISION NO.2, TO THE CITY OF IDAHO FALLS, IDAHO ACCORDING TO
THE OFFICIAL PLAT THEREOF, RECOROEO OCTOBER 19, 1992 AS INSTRUMENT NO. 837954 FilED IN OFFICIAL
RECOROS OF BONNEVilLE COUNTY, IDAHO.

The property is located in ...!B",O:!!N!!.NE",V""ll",l::..E_ _ _--;r::::=,--_ _ _ _ _ _ _ at _ _ _ _ __
(County)

3777 HAMPSHIRE CT.
(Address)

..!;1O~A!!.!H~O.!.!FA~l:!::lS~--:=;--_ _ _ _ ,
(City)

Idaho, . ;:8c=-34.:.; :0. :. 4-",::-,,-:=--_ _
(Zip Codel

Together with all rights, easements, appurtenances, royalties, mineral rights, oil and gas
rights, crops, timber, all diversion payments or third party payments made to crop
producers, and all existing and future improvements, structures, fixtures, and
replacements that may now, or at any time in the future, be part of the real estate
described above (all referred to as "Property"). The term Property also includes, but is not
limited to, any and all water wells, water, ditches, reservoirs, reservoir sites and dams
located on the real estate and all riparian and water rights associated with the Property,
however established.
3. MAXIMUM OBLIGATION LIMIT. The total principal amount of the Secured Debt (hereafter
defined) secured by this Deed of Trust at anyone time shall not exceed
$ 1,000,000.00
. This limitation of amount does not include interest, loan
charges, commitment fees, brokerage commissions, attorneys' fees and other charges
validly made pursuant to this Deed of Trust and does not apply to advances (or interest
accrued on such advances) made under the terms of this Deed of Trust to protect
Lender's security and to perform any of the covenants contained in this Deed of Trust.
Future advances are contemplated and, along with other future obligations, are secured
by this Deed of Trust even though all or part may not yet be advanced. Nothing in this
Deed of Trust, however, shall constitute a commitment to make additional or future loans
or advances in any amount. Any such commitment would need to be agreed to in a
separate writing.
4. SECURED DEBT DEFINED. The term "Secured Debt" includes, but is not limited to, the
following:
A. The promissory note(s), contract(s), guaranty(ies) or other evidence of debt
described below and all extensions, renewals, modifications or substitutions
(Evidence of Debt) (e.g., borrower's name, note amount, interest rate, maturity

date);

NOTE OATEO 11/21/2008 FOR DUANE YOST IN THE AMOUNT OF $1.000,000.00. lOAN Will MATURE ON
11/21/2009.
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B. All future advances from Lender to Grantor or other future obligation~ of Grantor to
Lender under any promissory note, contract, guaranty, or other eVidence of debt
existing now or executed after this Deed of Trust whether or not this Deed of Trust
is specifically referred to in the evidence ·of d e b t . .
.
C. All obligations Grantor owes to Lender, which now.exlst or .may !ater arise, to the
extent not prohibited by law, including, but not limited to, liabilities for overdrafts
relating to any deposit account agreement betwe~n Grantor and Lender.
.
.
D. All additional sums advanced and expenses Incurred by Lender for insuring,
preserving or otherwise protecting the Property and its value and. any other sums
advanced and expenses incurred by Lender under ~he terms of thiS De~d of !rust,
plus interest at the highest rate in effect, from time to time, as prOVided In the
Evidence of Debt.
E. Grantor's performance under the terms of any instrument evidencing a debt by
Grantor to Lender and any Deed of Trust securing, guarantying, or otherwise
relating to the debt.
If more than one person signs this Deed of Trust as Grantor, each Grantor agrees that
this Deed of Trust will secure all future advances and future obligations described above
that are given to or incurred by anyone or more Grantor, or anyone or more Grantor and
others. This Deed of Trust will not secure any other debt if Lender fails, with respect to
such other debt, to make any required disclosure about this Deed of Trust or if Lender
fails to give any required notice of the right of rescission.
PAYMENTS. Grantor agrees to make all payments on the Secured Debt when due and in
accordance with the terms of the Evidence of Debt or this Deed of Trust. If any note
evidencing the Secured Debt contains a variable rate feature, Grantor acknowledges that
the interest rate, payment terms, or balance due on the loan may be indexed, adjusted,
renewed or renegotiated.
WARRANTY OF TITLE. Grantor covenants that Grantor is lawfully seized of the estate
conveyed by this Deed of Trust and has the right to irrevocably grant, convey and sell to
Trustee, in trust, with power of sale, the Property and warrants that the Property is
unencumbered, except for encumbrances of record.
CLAIMS AGAINST TITLE. Grantor will pay all taxes, assessments, liens, encumbrances,
lease payments, ground rents, utilities, and other charges relating to the Property when
due. Lender may require Grantor to provide to Lender copies of all notices that such
amounts are due and the receipts evidencing Grantor's payment. Grantor will defend title
to the Property against any claims that would impair the lien of this Deed of Trust.
Grantor agrees to assign to Lender, as requested by Lender, any rights, claims or
defenses which Grantor may have against parties who supply labor or materials to
improve or maintain the Property.
PRIOR SECURITY INTERESTS. With regard to any other mortgage, deed of trust, security
agreement or other lien document that created a prior security interest or encumbrance on
the Property and that may have priority over this Deed of Trust, Grantor agrees:
A. To make all payments when due and to perform or comply with all covenants.
B. To promptly deliver to Lender any notices that Grantor receives from the holder.
C. Not to make or permit any modification or extension of, and not to request or
accept any future advances under any note or agreement secured by, the other
mortgage, deed of trust or security agreement unless Lender consents in writing.
DUE ON SALE OR ENCUMBRANCE. Lender may, at its option, declare the entire balance
of the Secured Debt to be immediately due and payable upon the creation of any lien,
encumbrance, transfer, or sale, or contract for any of these on the Property. However, if
the Property includes Grantor's residence, this section shall be subject to the restrictions
imposed by federal law (12 C.F.R. 591), as applicable. For the purposes of this section,
the term "Property" also includes any interest to all or any part of the Property. This
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covenant shall run with the Property and shall remain in effect until the Secured Debt is
paid in full and this Deed of Trust is released.
10. TRANSFER OF AN INTEREST IN THE GRANTOR. lender may demand immediate payment
of the debt(s) if Grantor is not a natural person and fails to obtain lender's prior written
consent before organizing, merging into, or consolidating with an entity; acquiring all or
substantially all of the assets of another; materially changing the legal structure,
management, ownership or financial condition; or effecting or entering into a
domestication, conversion or interest exchange.
11. ENTITY WARRANTIES AND REPRESENTATIONS. If Grantor is an entity other than a
natural person (such as a corporation or other organization), Grantor makes to Lender the
following warranties and representations which shall be continuing- as long as the Secured
Debt remains outstanding:
A. Grantor is an entity which is duly organized and validly existing in the Grantor's
state of incorporation (or organization). Grantor is in good standing in all states in
which Grantor transacts business. Grantor has the power and authority to own the
Property and to carry on its business as now being conducted and, as applicable, is
qualified to do so in each state in which Grantor operates.
B. The execution, delivery and performance of this Deed of Trust by Grantor and the
obligation evidenced by the Evidence of Debt are within the power of Grantor, have
been duly authorized, have received all necessary governmental approval, and will
not violate any provision of law, or order of court or governmental agency.
C. Other than disclosed in writing Grantor has not changed its name within the last
ten years and has not used any other trade or fictitious name. Without Lender's
prior written consent, Grantor does not and will not use any other name and will
preserve its existil)g name, trade names and franchises until the Secured Debt is
satisfied.
12. PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Grantor will keep the
Property in good condition and make all repairs that are reasonably necessary. Grantor
will give Lender prompt notice of any loss or damage to the Property. Grantor will keep
the Property free of noxious weeds and grasses. Grantor will not initiate, join in or
consent to any change in any private restrictive covenant, zoning ordinance or other
public or private restriction limiting or defining the uses which may be made of the
Property or any part of the Property, without Lender's prior written consent. Grantor will
notify Lender of all demands, proceedings, claims, and actions against Grantor or any
other owner made under law or regulation regarding use, ownership and occupancy of
the Property. Grantor will comply with all legal requirements and restrictions, whether
public or private, with respect to the use of the Property. Grantor also agrees that the
nature of the occupancy and use will not change without Lender's prior written consent.
No portion of the Property will be removed, demolished or materially altered without
Lender's prior written consent except that Grantor has the right to remove items of
personal property comprising a part of the Property that become worn or obsolete,
provided that such personal property is replaced with other personal property at least
equal in value to the replaced personal property, free from any title retention device,
security agreement or other encumbrance. Such replacement of personal property will be
deemed subject to the security interest created by this Deed of Trust. Grantor shall not
partition or subdivide the Property without Lender's prior written consent. Lender or
Lender's agents may, at Lender's option, enter the Property at any reasonable time for
the purpose of inspecting the Property. Any inspection of the Property shall be entirely for
Lender's benefit and Grantor will in no way rely on Lender's inspection.
13.AUTHORITY TO PERFORM. If Grantor fails to perform any of Grantor's duties under this
Deed of Trust, or any other mortgage, deed of trust, security agreement or other lien
Security
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document that has priority over this Deed of Trust, Lender may, without notice~ perform
the duties or cause them to be performed. Grantor a ppOlnts Lender as attorney In fac~ to
sign Grantor's name or p~y any amount necessary for performance. If any construction
on the Property is discontinued or not car~led on In a .reasonable manner, Lender may do
whatever is necessary to protect Lender s secunty Interest In the Property. This may
include completing the construction.
. .
Lender's right to perform for Grantor shall not create an ~bhgatlon to perfor,m, and
Lender's failure to perform will not preclude Lender from exercl:,lng any of Lender s o~her
rights under the law or this Deed of Trust. Any amounts, paid by L.ender for .lnsurlng,
preserving or otherwise protecting the Property and Lender s secunty. Inte~es~ will be due
on demand and will bear interest from the date of the payment until paid In full at the
interest rate in effect from time to time according to the terms of the Evidence of Debt.
14. ASSIGNMENT OF LEASES AND RENTS. Grantor absolutely, unconditionally, irrevocably
and immediately assigns, grants, bargains and conveys to Lender all the right, title and
interest in the following (property).
A. Existing or future leases, subleases, licenses, guaranties and any other written or
verbal agreements for the use and occupancy of the Property, including but not
limited to, any extensions, renewals, modifications or replacements {Leases}.
B. Rents, issues and profits, including but not limited to, security deposits, minimum
rents, percentage rents, additional rents, common area maintenance charges,
parking charges, real estate taxes, other applicable taxes, insurance premium
contributions, liquidated damages following default, cancellation premiums, "loss of
rents" insurance, guest receipts, revenues, royalties, proceeds, bonuses, accounts,
contract rights, general intangibles, and all rights and claims which Grantor may
have that in any way pertain to or are on account of the use or occupancy of the
whole or any part of the Property {Rents}.
In the event any item listed as Leases or Rents is determined to be personal property, this
Assignment will also be regarded as a security agreement.
Grantor will promptly provide Lender with copies of the Leases and will certify these
Leases are true and correct copies. The existing Leases will be provided on execution of
the Assignment, and all future Leases and any other information with respect to these
Leases will be provided immediately after they are executed. Lender grants Grantor a
revocable license to collect, receive, enjoy and use the Rents as long as Grantor is not in
default. Grantor's default automatically and immediately revokes this license. Grantor will
not collect in advance any Rents due in future lease periods, unless Grantor first obtains
Lender's written consent. Amounts collected will be applied at Lender's discretion to the
Secured Debts, the costs of managing, protecting and preserving the Property, and other
necessary expenses. Upon default, Grantor will receive any Rents in trust for Lender and
Grantor will not commingle the Rents with any other funds. When Lender so directs,
Grantor will endorse and deliver any payments of Rents from the Property to Lender.
Grantor agrees that Lender will not be considered to be a mortgagee-in-possession by
executing this Security Instrument or by collecting or receiving payments on the Secured
Debts, but only may become a mortgagee-in-possession after Grantor's license to collect,
receive, enjoy and use the Rents is revoked by Lender or automatically revoked on
Grantor's default, and Lender takes actual possession of the Property. Consequently, until
Lender takes actual possession of the Property, Lender is not obligated to perform or
discharge any obligation of Grantor under the Leases, appear in or defend any action or
proceeding relating to the Rents, the Leases or the Property, or be liable in any way for
any injury or damage to any person or property sustained in or about the Property.
Grantor agrees that this Security Instrument is immediately effective between Grantor and
Lender and effective as to third parties on the recording of this Assignment.
As long as this Assignment is in effect, Grantor warrants and represents that no default
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exists under the Leases, and the parties subject to the Leases have not violated any
applicable law on leases, licenses and landlords and tenants. Grantor, at its sole cost and
expense, will keep, observe and perform, and require all other parties to the Leases to
comply with the Leases and any applicable law. If Grantor or any party to the Lease
defaults or fails to observe any applicable law, Grantor will promptly notify Lender. If
Grantor neglects or refuses to enforce compliance with the terms of the Leases, then
Lender may, at Lender's option, enforce compliance.
Grantor will not sublet, modify, extend, cancel, or otherwise alter the leases, or accept
the surrender of the Property covered by the Leases (unless the Leases so require)
without Lender's consent. Grantor will not assign, compromise, subordinate or encumber
the Leases and Rents without Lender's prior written consent. Lender does not assume or
become liable for the Property's maintenance, depreciation, or other losses or damages
when Lender acts to manage, protect or preserve the Property, except for losses and
damages due to Lender's gross negligence or intentional torts. Otherwise, Grantor will
indemnify Lender and hold Lender harmless for all liability, loss or damage that Lender
may incur when Lender opts to exercise any of its remedies against any party obligated
under the Leases.
15. CONDOMINIUMS; PLANNED UNIT DEVELOPMENTS. If the Property includes a unit in a
condominium or a planned unit development, Grantor will perform all of Grantor's duties
under the covenants, by-laws, or regulations of the condominium or planned unit
development.
16. DEFAULT. Grantor will be in default if any of the following occur:
A. Any party obligated on the Secured Debt fails to make payment when due;
B. A breach of any term or covenant in this Deed of Trust, any prior mortgage or any
construction loan agreement, security agreement or any other document
evidencing, guarantying, securing or otherwise relating to the Secured Debt;
C. The making or furnishing of any verbal or written representation, statement or
warranty to Lender that is false or incorrect in any material respect by Grantor or
any person or entity obligated on the Secured Debt;
D. The death, dissolution, or insolvency of, appointment of a receiver for, or
application of any debtor relief law to, Grantor or any person or entity obligated on
the Secured Debt;
E. A good faith belief by Lender at any time that Lender is insecure with respect to
any person or entity obligated on the Secured Debt or that the prospect of any
payment is impaired or the value of the Property is impaired;
F. A material adverse change in Grantor's business including ownership, management,
and financial conditions, which Lender in its opinion believes impairs the value of
the Property or repayment of the Secured Debt; or
G. Any loan proceeds are used for a purpose that will contribute to excessive erosion
of highly erodible land. or to the conversion of wetlands to produce an agricultural
commodity, as further explained in 7 C.F.R. Part 1940, Subpart G, Exhibit M.
17. REMEDIES ON DEFAULT. In some instances, federal and state law will require Lender to
provide Grantor with notice of the right to cure, mediation notices or other notices and
may establish time schedules for foreclosure actions. Subject to these limitations, if any,
Lender may accelerate the Secured Debt and foreclose this Deed of Trust in a manner
provided by law if this Grantor is in default.
At the option of Lender, all or any part of the agreed fees and charges, accrued interest
and principal shall become immediately due and payable, after giving notice if required by
law, upon the occurrence of a default or anytime thereafter. In addition, Lender shall be
entitled to all the remedies provided by law, the Evidence of Debt, other evidences of
debt, this Deed of Trust and any related documents, including without limitation, the
power to sell the Property.
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If there is a default, Trustee shall, in addition to any other permitted remedy, at the
request of Lender, advertise and sell the Property as a whole or in separate parcels at
public auction to the highest bidder for cash and convey absolute title free and clear of all
right, title and interest of Grantor at such time and place as Trustee designates. Trustee
shall give notice of sale including the time, terms and place of sale and a description of
the property to be sold as required by the applicable law in effect at the time of the
proposed sale.
Upon sale of the Property and to the extent not prohibited by law, Trustee shall make and
deliver a deed to the Property sold which conveys absolute title to the purchaser, and
after first paying all fees, charges and costs, shall pay to Lender all moneys advanced for
repairs, taxes, insurance, liens, assessments and prior encumbrances and interest
thereon, and the principal and interest on the Secured Debt, paying the surplus, if any, to
Grantor. Lender may purchase the Property. The recitals in any deed of conveyance shall
be prima facie evidence of the facts set forth therein.
All remedies are distinct, cumulative and not exclusive, and Lender is entitled to all
remedies provided at law or equity, whether expressly set forth or not. The acceptance
by Lender of any sum in payment or partial payment on the Secured Debt after the
balance is due or is accelerated or after foreclosure proceedings are filed shall not
constitute a waiver of Lender's right to require full and complete cure of any existing
default. By not exercising any remedy on Grantor's default, Lender does not waive
Lender's right to later consider the event a default if it continues or happens again.
18. EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS' FEES; COLLECTION COSTS.
Except when prohibited by law, Grantor agrees to pay all of Lender's expenses if Grantor
breaches any covenant in this Deed of Trust. Grantor will also pay on demand all of
Lender's expenses incurred in collecting, insuring, preserving or protecting the Property or
in any inventories, audits, inspections or other examination by Lender in respect to the
Property. Grantor agrees to pay all costs and expenses incurred by Lender in enforcing or
protecting Lender's rights and remedies under this Deed of Trust, including, but not
limited to, attorneys' fees, court costs, and other legal expenses. Once the Secured Debt
is fully and finally paid, Lender agrees to release this Deed of Trust and Grantor agrees to
pay for" any recordation costs. All such amounts are due on demand and will bear interest
from the time of the advance at the highest rate in effect, from time to time, as provided
in the Evidence of Debt and as permitted by law.
19.ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1)
"Environmental Law" means, without limitation, the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA, 42 U.S.C. 9601 et seq.), all other
federal, state and local laws, regulations, ordinances, court orders, attorney general
opinions or interpretive letters concerning the public health, safety, welfare, environment
or a hazardous substance; and (2) "Hazardous Substance" means any toxic, radioactive
or hazardous material, waste, pollutant or contaminant which has characteristics which
render the substance dangerous or potentially dangerous to the public health, safety,
welfare or environment. The term includes, without limitation, any substances defined as
"hazardous material," "toxic substances," "hazardous waste" or "hazardous substance"
under any Environmental Law. Grantor represents, warrants and agrees that, except as
previously disclosed and acknowledged in writing:
A. No Hazardous Substance has been, is, or will be located, transported,
manufactured, treated, refined, or handled by any person on, under or about the
Property, except in the ordinary course of business and in strict compliance with all
applicable Environmental Law.
B. Grantor has not and will not cause, contribute to, or permit the release of any
Hazardous Substance on the Property.
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C. Grantor will immediately notify Lender if (1) a release or threatened release of
Hazardous Substance occurs on, under or about the Property or migrates or
threatens to migrate from nearby property; or (2) there is a violation of any
Environmental Law concerning the Property. In such an event, Grantor will take all
necessary remedial action in accordance with Environmental Law.
D. Grantor has no knowledge of or reason to believe there is any pending or
threatened investigation, claim, or proceeding of any kind relating to (1) any
Hazardous Substance located on, under or about the Property; or (2) any violation
by Grantor or any tenant of any Environmental Law. Grantor will immediately notify
Lender in writing as soon as Grantor has reason to believe there is any such
pending or threatened investigation, claim, or proceeding. In such an event, Lender
has the right, but not the obligation, to participate in any such proceeding including
the right to receive copies of any documents relating to such proceedings.
E. Grantor and every tenant have been, are and shall remain in full compliance with
any applicable Environmental Law.
F. There are no underground storage tanks, private dumps or open wells located on or
under the Property and no such tank, dump or well will be added unless Lender
first consents in writing.
G. Grantor will regularly inspect the Property, monitor the activities and operations on
the Property, and confirm that all permits, licenses or approvals required by any
applicable Environmental Law are obtained and complied with.
H. Grantor will permit, or cause any tenant to permit, Lender or Lender's agent to
enter and inspect the Property and review all records at any reasonable time to
determine (1) the existence, location and nature of any Hazardous Substance on,
under or about the Property; (2) the existence, location, nature, and magnitude of
any Hazardous Substance that has been released on, under or about the Property;
or (3) whether or not Grantor and any tenant are in compliance with applicable
Environmental Law.
I. Upon Lender's request and at any time, Grantor agrees, at Grantor's expense, to
engage a qualified environmental engineer to prepare an environmental audit of the
Property and to submit the results of such audit to Lender. The choice of the
environmental engineer who will perform such audit is subject to Lender's approval.
J. Lender has the right, but not the obligation, to perform any of Grantor's obligations
under this section at Grantor's expense.
K. As a consequence of any breach of any representation, warranty or promise made
in this section, (1) Grantor will indemnify and hold Lender and Lender's successors
or assigns harmless from and against all losses, claims, demands, liabilities,
damages, cleanup, response and remediation costs, penalties and expenses,
including without limitation all costs of litigation and attorneys' fees, which Lender
and Lender's successors or assigns may sustain; and (2) at Lender's discretion,
Lender may release this Deed of Trust and in return Grantor will provide Lender
with collateral of at least equal value to the Property secured by this Deed of Trust
without prejudice to any of Lender's rights under this Deed of Trust.
L. Notwithstanding any of the language contained in this Deed of Trust to the
contrary, the terms of this section shall survive any foreclosure or satisfaction of
this Deed of Trust regardless of any passage of title to Lender or any disposition by
Lender of any or all of the Property. Any claims and defenses to the contrary are
hereby waived.
20. CONDEMNATION. Grantor will give Lender prompt notice of any action, real or
threatened, by private or public entities to purchase or take any or all of the Property,
including any easements, through condemnation. eminent domain, or any other means.
Grantor further agrees to notify Lender of any proceedings instituted for the establishment
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of any sewer, water, conservation, ditch, drainage, or other district. relating t? or bindi~g
upon the Property or any part of it. Grantor authorizes Lender to Intervene ~n Grantor s
name in any of the above described actions or claims and to collect and receIve all sums
resulting from the action or claim. Grantor assigns to Lender the proceeds of any award
or claim for damages connected with a condemnation or other taking of all or any pa~ of .
the Property. Such proceeds shall be considered payments and wIll be applied as provld~d
in this Deed of Trust. This assignment of proceeds is subject to the terms of any pflor
mortgage, deed of trust, security agreement or other lien document.
21. INSURANCE. Grantor agrees to maintain insurance as follows:
A. Grantor shall keep the Property insured against loss by fire, theft and other hazards
and risks reasonably associated with the Property due to its type and locatIon.
Other hazards and risks may include, for example, coverage against loss due to
floods or flooding. This insurance shall be maintained in the amounts and for the
periods that Lender requires. What Lender requires pursuant to the preceding three
sentences can change during the term of the Secured Debt. The insurance carrier
providing the insurance shall be chosen by Grantor subject to Lender's approval,
which shall not be unreasonably withheld. If Grantor fails to maintain the coverage
described above, Lender may, at Lender's option, obtain coverage to protect
Lender's rights in the Property according to the terms of this Deed of Trust.
All insurance policies and renewals shall be acceptable to Lender and shall include a
standard "mortgage clause" and, where applicable, "lender loss payee clause."
Grantor shall immediately notify Lender of cancellation or termination of the
insurance. Lender shall have the right to hold the policies and renewals. If Lender
requires, Grantor shall immediately give to Lender all receipts of paid premiums and
renewal notices. Upon loss, Grantor shall give immediate notice to the insurance
carrier and Lender. Lender may make proof of loss if not made immediately by
Grantor.
Unless Lender and Grantor otherwise agree in writing, insurance proceeds shall be
applied to restoration or repair of the Property damaged if the restoration or repair
is economically feasible and Lender's security is not lessened. If the restoration or
repair is not economically feasible or Lender's security would be lessened, the
insurance proceeds shall be applied to the Secured Debt, whether or not then due,
with any excess paid to Grantor. If Grantor abandons the Property, or does not
answer within 30 days a notice from Lender that the insurance carrier has offered
to settle a claim, then Lender may collect the insurance proceeds. Lender may use
the proceeds to repair or restore the Property or to pay the Secured Debt whether
or not then due. The 30-day period will begin when the notice is given.
Unless Lender and Grantor otherwise agree in writing, any application of proceed
to principal shall not extend or postpone the due date of scheduled payments or
change the amount of the payments. If the Property is acquired by Lender,
Grantor's right to any insurance policies and proceeds resulting from damage to the
Property before the acquisition shall pass to Lender to the extent of the Secured
Debt immediately before the acquisition.
8. Grantor agrees to maintain comprehensive general liability insurance naming Lender
as an additional insured in an amount acceptable to Lender, insuring against claims
arising from any accident or occurrence in or on the Property.
C. Grantor agrees to maintain rental loss or business interruption insurance, as
required by Lender, in an amount equal to at least coverage of one year's debt
service, and required escrow account deposits (if agreed to separately in writing),
under a form of policy acceptable to Lender.
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22. NO ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separate
agreement, Grantor will not be required to pay to Lender funds for taxes and insurance in
escrow.
23. FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Grantor will provide to Lender
upon request, any financial statement or information Lender may deem necessary.
Grantor warrants that all financial statements and information Grantor provides to Lender
are, or will be, accurate, correct, and complete. Grantor agrees to sign, deliver, and file as
Lender may reasonably request any additional documents or certifications that Lender
may consider necessary to perfect, continue, and preserve Grantor's obligations under
this Deed of Trust and Lender's lien status on the Property. If Grantor fails to do so,
Lender may sign, deliver, and file such documents or certificates in Grantor's name and
Grantor hereby irrevocably appoints Lender or Lender's agent as attorney in fact to do the
things necessary to comply with this section.
24. JOINT AND INDIVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS
BOUND. All duties under this Deed of Trust are joint and individual. If Grantor signs this
Deed of Trust but does not sign the Evidence of Debt, Grantor does so only to mortgage
Grantor's interest in the Property to secure payment of the Secured Debt and Grantor
does not agree to be personally liable on the Secured Debt. Grantor agrees that Lender
and any party to this Deed of Trust may extend, modify or make any change in the terms
of this Deed of Trust or the Evidence of Debt without Grantor's consent. Such a change
will not release Grantor from the terms of this Deed of Trust. The duties and benefits of
this Deed of Trust shall bind and benefit the successors and assigns of Grantor and
Lender.
If this Deed of Trust secures a guaranty between Lender and Grantor and does not
directly secure the obligation which is guarantied, Grantor agrees to waive any rights that
may prevent Lender from bringing any action or claim against Grantor or any party
indebted under the obligation including, but not limited to, anti-deficiency or one-action
laws.
25. APPLICABLE LAW; SEVERABILITY; INTERPRETATION. This Deed of Trust is governed by
the laws of the jurisdiction in which Lender is located, except to the extent otherwise
required by the laws of the jurisdiction where the Property is located. This Deed of Trust
is complete and fully integrated. This Deed of Trust may not be amended or modified by
oral agreement. Any section or clause in this Deed of Trust, attachments, or any
agreement related to the Secured Debt that conflicts with applicable law will not be
effective, unless that law expressly or impliedly permits the variations by written
agreement. If any section or clause of this Deed of Trust cannot be enforced according to
its terms, that section or clause will be severed and will not affect the enforceability of
the remainder of this Deed of Trust. Whenever used, the singular shall include the plural
and the plural the singular. The captions and headings of the sections of this Deed of
Trust are for convenience only and are not to be used to interpret or define the terms of
this Deed of Trust. Time is of the essence in this Deed of Trust.
26. SUCCESSOR TRUSTEE. Lender, at Lender's option, may from time to time remove
Trustee and appoint a successor trustee by an instrument recorded in the county in which
this Deed of Trust is recorded. The successor trustee, without conveyance of the
Property, shall succeed to all the titie, power and duties conferred upon the Trustee by
this Deed of Trust and applicable law.
.
27. NOTICE. Unless otherwise required by law, any notice shall be given by delivering it or by
mailing it by first class mail to the appropriate party's address on page 1 of this Deed of
Trust, or to any other address designated in writing. Notice to one grantor will be deemed
to be notice to all grantors.
28. WAIVERS. Except to the extent prohibited by law, Grantor waives all rights to homestead
exemption, appraisement or the marshalling of liens and assets relating to the Property.
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29. DECLARATION. Grantor declares that the Property is either located within an incorporated
city or village or that the Property is not more than f0':1Y (40) acres in a.rea. regardless of
its use or location, or not more than eighty (80) acres In area and not prinCipally used for
the agricultural production of crops, livestock, dairy or aquatic goods.
30. U.C.C. PROVISIONS. If checked, the following are applicable to, but do not limit, this
Deed of Trust:
o Construction Loan. This Deed of Trust secures an obligation incurred for the
construction of an improvement on the Property.
[XJ

[XJ

[XJ

Fixture Filing. Grantor grants to Lender a security interest in all goods that Grantor
owns now or in the future and that are or will become fixtures related to the
Property.
Crops; Timber; Minerals; Rents, Issues and Profits. Grantor grants to Lender a
security interest in all crops, timber and minerals located on the Property as well as
all rents, issues and profits of them including, but not limited to, all Conservation
Reserve Program (CRP) and Payment in Kind (PIK) payments and similar
governmental programs (all of which shall also be included in the term "Property").
Personal Property. Grantor grants to Lender a security interest in all personal
property located on or connected with the Property. This security interest includes
all farm products, inventory, equipment, accounts, documents, instruments, chattel
paper, general intangibles, and all other items of personal property Grantor owns
now or in the future and that are used or useful in the construction, ownership,
operation, management, or maintenance of the Property. The term "personal
property" specifically excludes that property described as "household goods"
secured in connection with a "consumer" loan as those terms are defined in
applicable federal regulations governing unfair and deceptive credit practices.

Filing As Financing Statement. Grantor agrees and acknowledges that this Deed of
Trust also suffices as a financing statement and as such, may be filed of record as
a financing statement for purposes of Article 9 of the Uniform Commercial Code. A
carbon, photographic, image or other reproduction of this Deed of Trust is
sufficient as a financing statement.
31. OTHER TERMS. If checked, the following are applicable to this Deed 'of Trust:
o line of Credit. The Secured Debt includes a revolving line of credit provIsion.
Although the Secured Debt may be reduced to a zero balance, this Deed of Trust
will remain in effect until released.
[XJ

o

Separate Assignment. The Grantor has executed or will execute a separate
assignment of leases and rents. If the separate assignment of leases and rents is
properly executed and recorded, then the separate assignment will supersede this
Security Instrument's "Assignment of Leases and Rents" section.
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Additional Terms.

SIGNATURES: By signing below, Grantor agrees to the terms and covenants contained in this

Deed Trust attachments. Grantor also acknowledges receipt of a copy of this Deed of
Trust on the date stated above on Page 1.

o

Actual authority was granted to the parties signing below by resolution signed and
dated ____________________

Entity Name: HAMPSHIRE HOLDINGS, LLC

Refer to the Addendum which is attached and incorporated herein for additional
Grantors, signatures and acknowledgments.
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REQUEST FOR RECONVEYANCE

(Not to be completed until paid in full)
TO TRUSTEE:

The undersigned is the holder of the note or notes secured by this Deed of Trust. Said note
or notes, together with all other indebtedness secured by this Deed of Trust, have been paid
in full. You are hereby directed to cancel this Deed of Trust, which is delivered hereby, and
to reconvey, without warranty, all the estate now held by you under this Deed of Trust to
the person or persons legally entitled thereto.

(Authorized Bank Signaturel
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Order No.: 3030819992AM

LEGAL DESCRIPTION
EXHIBIT 'A'

TRACT I:
Beginning at a point that is South 89°55'28" West along the Section line 1326.98 feet from the
North Y4 Corner of Section 10, Township 1 North, Range 38 East of the Boise Meridian; running
thence South 89°55'28" West along said Section line 1236.12 feet to the South Right-of-Way line of
65 th South; thence along said South Right-of-Way line of 65 th South and the East Right-of-Way line
of 25 th East the following three (3) courses; South 00°12'54" East 28.10 feet to a point of curve with
a radius of 69.34 feet and a chord bearing South 44°18'28" West 98.29 feet; thence to the left along
said curve 109.24 feet through a central angle of 90°16'00"; thence South 89°10'28" West 28.71 feet
to the West line of said Section 10; thence South 00°19'04" East 1213.86 feet to the South line of the
North Y1 of the Northwest Y4 of said Section 10, thence North 89°54'09" East along said South line
1327.87 feet; thence North 00003'l3" West l312.06 feet to the POINT OF BEGINNING.
That portion thereof conveyed to the State of Idaho by that deed recorded on March 8, 1950 in
Book 70 of Deeds at Page 287 of Official Records of Bonneville County, Idaho.
TRACT II:
Lot 11 in Block 3 of Canterbury Park, Division No.2, to the City of Idaho Falls, Idaho according to
the official plat thereof, recorded October 19, 1992 as Instrument No. 837954 filed in Official
Records of Bonneville County, Idaho.

Exhibit "F"

GUARANTY
lllOlliAmHQ~E~Awll~S~____________________ ,wlD~AH~O~-(City)

__----

(Statel

NOVEMBER 21 2008

For good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and to induce THE BANK DE COMMERCE·AOMINISTRATION
(herein, with its participants, successors and assigns, called "Lender"), at its option, at any time or from time to
time to make loans or extend other accommodations to or for the account of uOullaANwE...VlCO"'S.,.TL-_ _ _ _ _ _ _ _ _ _ __
(herein called "Borrower") or to engage in any other transactions with Borrower, the Undersigned hereby absolutely
and unconditionally guarantees to Lender the full and prompt payment when due, whether at maturity or earlier by
reason of acceleration or otherwise, of the debts, liabilities and obligations described as follows:
A. If this 0 is checked, the Undersigned guarantees to Lender the payment and performance of the debt, liability or obligation of Borrower to Lender evidenced by or arising out of the following:
______________________________________ and any extensions,
renewals or replacements thereof (hereinafter referred to as the "Indebtedness").
B. If this fX) is checked, the Undersigned guarantees to Lender the payment and performance of each and
every debt, liability and obligation of every type and description which Borrower may now or at any time
hereafter owe to Lender (whether such debt, liability or obligation now exists or is hereafter created or.
incurrec\, and whether it is or may be direct or indirect, due or to become due, absolute or contingent,
primary or secondary, liquidated or unliquidated, or joint, several, or joint and several; all such debts,
liabilities and obligations being hereinafter collectively referred to as the "Indebtedness"). Without limitation,
this guaranty includes the following described debt(s): NOTE DATEO 1112112008 FOR DUANE YOST IN THE AMOUNT OF
$1.000.000 00

The Undersigned further acknowledges and agrees with Lender that:
1. No act or thing need occur to establish the liability of the Undersigned hereunder, and no act or thing, except
full payment and discharge of all indebtedness, shall in any way exonerate the Undersigned or modify, reduce, limit
or release the liability of the Undersigned hereunder.
2. This is an absolute, unconditional and continuing guaranty of payment of the Indebtedness and shall continue
to be in force and be binding upon the Undersigned, whether or not all Indebtedness is paid in full, until this
guaranty is revoked by written notice actually received by the Lender, and such revocation shall not be effective as
to Indebtedness existing or committed for at the time of actual receipt of such notice by the Lender, or as to any
renewals, extensions and refinancings thereof. If there be more than one Undersigned, such revocation shall be
effective only as to the one so revoking. The death or incompetence of the Undersigned shall not revoke this
guaranty, except upon actual receipt of written notice thereof by Lender and then only as to the decedent or the
incom petent and only prospectively, as to future transactions, as herein set forth.
3. If the Undersigned shall be dissolved, shall die, or shall be or become insolvent (however defined) or revoke
this guaranty, then the Lender shall have the right to declare immediately due and payaqle, and the Undersigned
will forthwith pay to the Lender, the full amount of all Indebtedness, whether due and payable or unmatured. If the
Undersigned voluntarily commences or there is commenced involuntarily against the Undersigned a case under the
United States Bankruptcy Code, the full amount of all Indebtedness, whether due and payable or unmatured, shall
be immediately due and payable without demand or notice thereof.
4. The liability of the Undersigned hereunder shall be limited to a principal amount of $ -'"1,"'0"'00"'."'00""0"'.0"'0'--_ _ _ _ __
(if unlimited or if no amount is stated, the Undersigned shall be liable for all Indebtedness, without any limitation as
to amount), plus accrued interest thereon and all other costs, fees, and expenses agreed to be paid under all
agreements evidencing the Indebtedness and securing the payment of the Indebtedness, and all attorneys' fees,
collection costs and enforcement expenses referable thereto. Indebtedness may be created and continued in any
amount, whether· or not in excess of such principal amount, without affecting or impairing the liability of the
Undersigned hereunder. The Lender may apply any sums received by or available to Lender on account of the
Indebtedness from Borrower or any other person (except the Undersigned), from their properties, out of any
collateral security or from any other source to payment of the excess. Such application of receipts shall not reduce,
affect or impair the liability of the Undersigned hereunder. If the liability of the Undersigned is limited to a stated
amount pursuant to this paragraph 4, any payment made by the Undersigned under this guaranty shall be effective
to reduce or discharge such liability only if accompanied by a written transmittal document, received by the Lender,
advising the Lender that such payment is made under this guaranty for such purpose.
5. The Undersigned will payor reimburse Lender for all costs and expenses (including reasonable attorneys' fees
and legal expenses) incurred by Lender in connection with the protection, defense or enforcement of this guaranty
in any litigation or bankruptcy or insolvency proceedings.
This guaranty includes the additional provisions on page 2, all of which are made a part hereof.

o

This guaranty is
secured by

fX)

unsecured; 0

secured by a mortgage or security agreement dated ___________

IN WITNESS WHEREOF, this guaranty has been duly executed by the Undersigned the day and year first above
written.

,Qk~~
wUndersigned~

shalf refer to all pefsons who sign this guaranty, severally and jointly.
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6. Whether or not any eXisting relationship between the Undersigned and Borrower has been changed or enaeu
and whether or not this guaranty has been revoked, Lender may, but shall not be obligated to, enter into
transactions resulting in the creation or continuance of Indebtedness, without any consent or approval by the
Undersigned and without any notice to the Undersigned. The liability of the Undersigned shall not be affected or
impaired by any of the following acts or things (which Lender is expressly authorized to do, omit or suffer from
time to time, both before and after revocation of this guaranty, without notice to or approval by the Undersigned):
(i) any acceptance of collateral security, guarantors, accommodation parties or sureties for any or all Indebtedness;
(ii) anyone or more extensions or renewals of Indebtedness (whether or not for longer than the original period) or
any modification of the interest rates, maturities or other contractual terms applicable to any Indebtedness; (iii) any
waiver, adjustment, forbearance, compromise or indulgence granted to Borrower, any delay or lack of diligence in
the enforcement of Indebtedness, or any failure to institute proceedings, file a claim, give any required notices or
otherwise I3rotect any Indebtedness; (iv) any full or partial release of, settlement with, or agreement not to sue,
Borrower or any other guarantor or other person liable in respect of any Indebtedness; (v) any discharge of any
evidence of Indebtedness or the acceptance of any instrument in renewal thereof or substitution therefor; (vi) any
failure to obtain collateral security (including rights of setoff) for Indebtedness, or to see to the proper or sufficient
creation and perfection thereof, or to establish the priority thereof, or to protect, insure, or enforce any collateral
security; or any release, modification, substitution, discharge, impairment, deterioration, waste, or loss of any
collateral security; (vii) any foreclosure or enforcement of any collateral security; (viii) any transfer of any
Indebtedness or any evidence thereof; (ix) any order of application of any payments or credits upon Indebtedness;
(x) any election by the Lender under § 1111 (b)(2) of the United States Bankruptcy Code.

7. The Undersigned waives any and all defenses, claims and discharges of Borrower, or any other obligor,
pertaining to Indebtedness, except the defense of discharge by payment in full. Without limiting the generality of
the foregoing, the Undersigned will not assert, plead or enforce against Lender any defense of waiver, release,
statute of limitations, res judicata, statute of frauds, fraud, incapacity, minority, usury, illegality or unenforceability
which may be available to Borrower or any other person liable in respect of any Indebtedness, or any setoff
available against Lender to Borrower or any such other person, whether or not on account of a related transaction.
The Undersigned expressly agrees that the Undersigned shall be and remain liable, to the fullest extent permitted by
applicable law, for any deficiency remaining after foreclosure of any mortgage or security interest securing
Indebtedness, whether or not the liability of Borrower or any other obligor for such deficiency is discharged
pursuant to statute or judicial decision. The Undersigned shall remain obligated, to the fullest extent permitted by
law, to pay such amounts as though the Borrower's obligations had not been discharged.
8. The Undersigned further agrees that the Undersigned shall be and remain obligated to pay Indebtedness even
though any other person obligated to. pay Indebtedness, including Borrower, has such obligation discharged in
bankruptcy or otherwise discharged by law. "Indebtedness" shall include post-bankruptcy petition interest and
attorneys' fees and any other amounts which Borrower is discharged from paying or which do not otherwise accrue
to Indebtedness due to Borrower's discharge, and the Undersigned shall remain obligated to pay such amounts as
though Borrower's obligations had not been discharged.
9. If any payment applied by Lender to Indebtedness is thereafter set aside, recovered, rescinded or required to
be returned for any reason (including, without limitation, the bankruptcy, insolvency or reorganization of Borrower
or any other obligor), the Indebtedness to which such payment was applied shall for the purposes of this guaranty
be deemed to have continued in existence, notwithstanding such application, and this guaranty shall be enforceable
as to such ,Indebtedness as fully as if such application had never been made.
10. Until the obligations of the Borrower to Lender have been paid in full, the Undersigned waives any claim,
remedy or other right which the Undersigned may now have or hereafter acquire against Borrower or any other
person obligated to pay Indebtedness arising out of the creation or performance of the Undersigned's obligation
under this guaranty, including, without limitation, any right of subrogation, contribution, reimbursement,
indemnification, exoneration, and any right to participate in any claim or remedy the Undersigned may have against
the Borrower, collateral, or other party obligated for Borrower's debts, whether or not such claim, remedy or right
arises in equity, or under contract, statute or common law.
11. The Undersigned waives presentment, demand for payment, notice of dishonor or nonpayment, and protest
of any instrument evidencing Indebtedness. Lender shall not be required first to resort for payment of the
Indebtedness to Borrower or other persons or their properties, or first to enforce, realize upon or exhaust any
collateral security for Indebtedness, before enforcing this guaranty.
12. The liability of the Undersigned under this guaranty is in addition to and shall be cumulative with all other
liabilities of the Undersigned to Lender as guarantor or otherwise, without any limitation as to amount, unless the
instrument or agreement evidencing or creating such other liability specifically provides to the contrary.
13. This guaranty shall be enforceable against each person signing this guaranty, even if only one person signs
and regardless of any failure of other persons to sign this guaranty. If there be more than one signer, all
agreements and promises herein shall be construed to be, and are hereby declared to be, joint and several in each
of every particular and shall be fully binding upon and enforceable against either, any or all the Undersigned. This
guaranty shall be effective upon delivery to Lender, without further act, condition or acceptance by Lender, shall be
binding upon the Undersigned and the heirs, representatives, successors and assigns of the Undersigned and shall
inure to the benefit of Lender and its participants, successors and assigns. Any invalidity or unenforceability of any
provision or application of this guaranty shall not affect other lawful provisions and application hereof, and to this
end the provisions of this guaranty are declared to be severable. Except as authorized by the terms herein, this
guaranty may not be waived, modified, amended, terminated, released or otherwise changed except by a writing
signed by the Undersigned and Lender. This guaranty shall be governed by the laws of the State in which it is
executed. The Undersigned waives notice of Lender's acceptance hereof.
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NAME AND ADDRESS

GUt'RA"!TOR NAME AND ADDRESS

OF COMMERCE·AOMINISTRATION
SOUTH 25TH EAST, P.O. 1887
IDAHO FALLS, ID 83403

HAMPSHIRE HOLDINGS, LLC
3777 HAMPSHIRE CT.
IDAHO FALLS, ID 83404

Number _ _ __
Amount
Date

1,000,000.00

NOVEMBER 21. 2008

GUARANTY
DATE. The date of this Guaranty is

.J1Ul:J.·2~1:J.·2~O~0.£8

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _-:-:--:-

For good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and to induce Lender (with its
participants, successors and assigns), at its option, at any time or from time to time to make loans or extend other accommodations to
or for the
______________ _____________________________________________________
accountofJO]I~IA~N~ElYYilOSSIT

~

~-

(Borrower) or to engage in any other transactions
with Borrower, the Guarantor hereby absolutely and unconditionally guarantees to the Lender the full and prompt payment when due,
whether at maturity or earlier by reason of acceleration or otherwise, of the debts, liabilities and obligations described as follows:
INDEBTEDNESS.
Specific Debts. The Guarantor guarantees to Lender the payment and performance of the debt, liability or obligation of
Borrower to Lender evidenced by or arising out of the following: __________________________________________

o

____________________ and any extensions, renewals or replacements thereof (indebtedness).
[XJ All Debts. Except as this Guaranty may otherwise provide, the Guarantor guarantees to Lender the payment and
performance of each and every debt, liability and obligation of every type and description which Borrower may now or at any
time hereafter owe to Lender (whether such debt, liability or obligation now exists or is hereafter created or incurred. and
whether it is or may be direct or indirect, due or to become due, absolute or contingent, primary or secondary, liquidated or
unliquidated, or joint, several, or joint and several; all such debts, liabilities and obligations (Indebtedness)). Without limitation,
this Guaranty includes the following described debt(s):

NOTE DATED 11/21/2008 FOR DUANE YOST IN THE AMOUNT OF $1.000,000.00
Exclusions.
Guarantor will be liable for $
of the principal amount of the Indebtedness outstanding at
default and for all of the accrued interest, and the expenses of collection, enforcement or protection of Lender's rights and
remedies under this Guaranty, including reasonable attorneys' fees.

o
o

Guarantor's liability will not exceed _________ % of the Indebtedness outstanding at default and all of the accrued
interest, and the expenses of collection, enforcement or protection of Lender's rights and remedies under this Guaranty,
including reasonable attorneys' fees.

o

Indebtedness Excludes:

SECURITY.
[Xl

the Guaranty is unsecured.

o

secured by

IL only 0 CONFESSION OF JUDGMENT. If Guarantor defaults, it authorizes any attorney to appear in a court of record and confess
judgment against it in favor of Lender. The confession of judgment may be without process and for any amount due on this Guaranty
including collection costs and reasonable attorneys' fees.
PA only 0 WARRANT OF AUTHORITY TO CONFESS JUDGMENT. Upon default, in addition to all other remedies and rights available
to Lender, by signing below Guarantor irrevocably authorizes the prothonotary, clerk, or any attorney to appear in any court of record
having jurisdiction over this matter and to confess judgment against Guarantor at any time without stay of execution. Guarantor

waives notice, service of process and process. Guarantor agrees and understands that judgment may be confessed against Guarantor
for any unpaid principal.. accrued interest and accrued charges due on this Note. plus collection costs and reasonable attorneys' fees up

to 15 percent of the judgment. The exercise of the power to confess judgment will not exhaust this warrant of authority to confess
judgment and may be done as often as Lender elects. Guarantor further understands that Guarantor's property may be seized without
prior notice to satisfy the debt owed. Guarantor knowingly, intentionally, and voluntarily waives any and all constitutional rights
Guarantor has to pre-deprivation notice and hearing under federal and state laws and fully understands the consequences of this

waiver.
By signing immediately below, Guarantor agrees to the terms of the WARRANT OF AUTHORITY TO CONFESS JUDGMENT section.

SIGNATURES. By signing under seal, Guarantor agrees to the terms contained in this Guaranty (including those on page 2), Guarantor
also acknowledges receipt of a copy of this Guaranty.
GUARANTOR:

HAMPSHIRE HOLDINGS, LLC
ISeal)

Na

15••1)

Name. Title

ISeal)
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The Guo
acknowledges and agrees with Lender
that:
1. No act or thing need occur to establish the liability of the
Guarantor hereunder, and no act or thing, except full payment and
discharge of all Indebtedness, shall in any way exonerate the
Guarantor or modify, reduce, limit or release the liability of the
Guarantor hereunder.
2. This is an absolute, unconditional and continuing Guaranty of
payment of the Indebtedness and will continue to be enforceable
against the Guarantor, whether or not all Indebtedness is paid in
full, until this Guaranty is revoked by written notice actually
received by the Lender. Any revocation shall not be effective as to
any Indebtedness existing or committed to at the time of actual
receipt of notice by the Lender, or as to any renewals, extensions
and refinancings thereof.

The Guarantor represents and warrants to the Lender that the
Guarantor has a direct and substantial economic interest in
Borrower and expects to derive substantial benefits therefrom and
from any loans and financial accommodations resulting from the
creation of Indebtedness.guaranteed hereby, and that this
Guaranty is given for a business purpose. The Guarantor agrees to
rely exclusively on its right to revoke this Guaranty prospectively

as to future transactions by written notice actually received by
Lender if at any time the benefits then being received by the
Guarantor in connection with this Guaranty are not sufficient to
warrant its continuance as a Guarantor as to future Indebtedness.
Accordingly, the Lender may rely conclusively on a continuing
warranty, hereby made, that the Guarantor continues to be
benefited by this Guaranty and that the Lender has no duty to
inquire into or confirm the receipt of any benefits, and that this
Guaranty will be enforceable without regard to the receipt, nature
or value of any such benefits.
3. If the Guarantor is dissolved or becomes insolvent, however
defined, or revokes this Guaranty, then the Lender has the right to
declare the full amount of all Indebtedness immediately due and
payable, and the Guarantor will forthwith pay the Lender. If the
Guarantor voluntarily commences or there is commenced
involuntarily against the Guarantor a case under the United States
Bankruptcy Code, the full amount of all Indebtedness, whether
due and payable or unmatured, will become immediately due and
payable without demand or notice thereof.
4. The Guarantor will be liable for all Indebtedness, without any
limitation as to amount, plus accrued interest thereon and all other
costs, fees, and expenses agreed to be paid under all agreements
evidencing the Indebtedness and securing the payment of the
Indebtedness, and all attorneys' fees, collection costs and
enforcement expenses referable thereto. Indebtedness may be
created and continued in any amount, whether or not in excess of
such principal amount, without affecting or impairing the liability of
the Guarantor hereunder. The Lender may apply any sums
received by or available to the Lender on account of the
Indebtedness from Borrower or any other person (except the
Guarantor), from their properties, out of any collateral security or
from any other source to payment of the excess. Such application
of receipts will not reduce, affect or impair the liability of the
Guarantor hereunder. If the liability of the Guarantor is limited
pursuant to this paragraph 4, any payment made by the Guarantor
un der this Guaranty will be effective to reduce or discharge its
liability only if accompanied by a written transmittal document,
received by the Lender, adviSing that such payment is made under
this Guaranty for that purpose.
5. The Guarantor will payor reimburse the Lender for all costs
and expenses (including reasonable attorneys' fees and legal
expenses) incurred by the Lender in connection with the
protection, defense or enforcement of this Guaranty in any
litigation or bankruptcy or insolvency proceedings.
6. Whether or not any existing relationship between the
Guarantor and Borrower has been changed or ended and whether
or not this Guaranty has been revoked, the Lender may, but shall
not be obligated to, enter into transactions resulting in the creation
or continuance of Indebtedness, without any consent or approval
by the Guarantor and without any notice to the Guarantor. The
liability of the Guarantor will not be affected or impaired by any of
the following acts or things (which the Lender is expressly
authorized to do, omit or suffer from time to time, both before and
after revocation of this Guaranty, without notice to or approval by
the Guarantor): (i) any acceptance of collateral security,
Guarantors, accommodation parties or sureties for any or all
Indebtedness; (ii) anyone or more extensions or renewals of
Indebtedness (whether or not for longer than the original period) or
any modification of the interest rates, maturities or other
contractual terms applicable to any Indebtedness; (iii) any waiver,
adjustment, forbearance, compromise or indulgence granted to
Borrower, any delay or lack of diligence in the enforcement of
Indebtedness, or any failure to institute proceedings, file a claim,
give any required notices or otherwise protect any Indebtedness;
(iv) any full or partial release of, settlement with, or agreement not
to sue, Borrower or any other Guarantor or other person liable in
respect of any Indebtedness; (v) any discharge of any evidence of
Indebtedness or the acceptance of any instrument in renewal
thereof or substitution therefor; (vi) any failure to obtain collateral
security (including rights of setoff) for Indebtedness, or to see to
the proper or sufficient creation and perfection thereof, or to
establish the priority thereof, or to protect, insure, or enforce any
collateral security; or any release, modification, SUbstitution,
discharge, impairment, deterioration, waste, or loss of any
collateral security; (vii) any foreclosure or enforcement of any
collateral security; (viii) any transfer of any Indebtedness or any
evidence thereof; (ix) any order of application of any payments or
credits upon Indebtedness; (x) any election by the Lender under
§ 1111 (bJ(2) of the United States Bankruptcy Code.
7. The Guarantor waives any and all defenses, claims and
discharges of Borrower, or any other obligor, pertaining to
Indebtedness, except the defense of discharge by payment in full,
Without limiting the generality of the foregoing, the Guarantor will
not assert, plead or enforce against the Lender any defense of

waiver, release, estoppel, statute of limita 1 :""'-,s, res judicata,
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forgery, incapacity, minority, usury,
which may be available to Borrower or
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any

person liable in respect of any Indebtedness, or any

setoff available against the Lender to Borrower or any such other
person, whether or not on account of a related transaction. The
Guarantor expressly agrees that the Guarantor will be liable, to the
fullest extent permitted by applicable law, for any deficiency
remaining after foreclosure of any mortgage or security interest
securing Indebtedness, whether or not the liability of Borrower or
any other obligor for such deficiency is discharged pursuant to
statute or judicial decision. The Guarantor shan remain obligated,
to the fullest extent permitted by law, to pay such amounts as
though Borrower's obligations had not been discharged.
8. The Guarantor further agree(s) that Guarantor will be
obligated to pay Indebtedness even though any other person
obligated to pay Indebtedness, including Borrower, has such
obligation discharged in bankruptcy or otherwise discharged by
law. "Indebtedness" shall include post·bankruptcy petition interest
and attorneys' fees and any other amounts which Borrower is
discharged from paying or which do not accrue to Indebtedness
due to Borrower's discharge, and Guarantor will be obligated to
pav such amounts as fully as if Borrower's obligations had not
been discharged.
9. If any payment applied by the Lender to Indebtedness is
thereafter set aside, recovered, rescinded or required to be
returned for any reason (including, without limitation, the
bankruptcy, insolvency or reorganization of Borrower or any other
obligor), the Indebtedness to which such payment was applied will
for the purposes of this Guaranty be deemed to h ave continued in
existence, notwithstanding such application, and this Guaranty will
be enforceable as to such Indebtedness as fully as if such
application had never been made.
10. Until the obligations of the Borrower to Lender have been
paid in full, the Guarantor waive(s) any claim, remedy or other
right which the Guarantor may now have or hereafter acquire
against Borrower or any other person obligated to pay
Indebtedness arising out of the creation or performance of the
Guarantor's obligation under this Guaranty, including, without
limitation, any right of subrogation, contribution, reimbursement,
indemnification, exoneration or any right to participate in any claim
or remedy the Guarantor may have against the Borrower,
collateral, or other party obligated for Borrower's debt, whether or
not such claim, remedy, or right arises in equity, or under
contract, statute or common law.
11. The Guarantor waives presentment, demand for payment,
notice of dishonor or nonpayment, and protest of any instrument
evidencing Indebtedness. The Lender will not be required first to
resort for payment of the Indebtedness to Borrower or other
persons or their properties, or first to enforce, realize upon or
exhaust any collateral security for Indebtedness, before enforcing
this Guaranty.
12. The liability of the Guarantor under this Guaranty is in
addition to and is cumulative with all other liabilities of the
Guarantor to the Lender as Guarantor or otherwise, without any
limitation as to amount, unless· the instrument or agreement
evidencing or creating such other liability specifically provides to

the contrary.

13. To induce Lender to enter into the Loan, Guarantor makes
these representations and warranties for as long as Guaranty is in
effect. Guarantor is duly organized, validly existing and in good
standing under the laws in the jurisdiction where Guarantor was
organized and is duly qualified, validly existing and in good
standing in all jurisdictions in which Guarantor operates or
Guarantor owns or leases property. Guarantor has the power and
authority to enter into this transaction and to carry on Guarantor's
business or activity as now conducted. The execution, delivery
and performance of this Guaranty and the obligation evidenced by
this Guaranty are within Guarantor's duly authorized powers; have
received all necessary governmental approval; will not violate any
provision of law or order of court or governmental agency; and will

not violate any agreement to which Guarantor is a party or to
which Guarantor is or any of Guarantor's property is subject.
Other than previously disclosed in writing to Lender, Guarantor has
not changed Guarantor's name or prinCipal place of business
within the last ten years and has not used any other trade or
fictitious name. Without Lender's prior written consent, GUarantor
does not and will not use any other name and will preserve
Guarantor's existing name, trade names and franchises. Guarantor
owns or leases all property that Guarantor needs to conduct
Guarantor's business and activities. All of Guarantor's property is
free and clear of all liens, security interests, encumbrances and
other adverse claims and interests, except those Lender previously
agreed to in writing. Guarantor is not violating any laws,
regulations, rules, orders, judgments or decrees applicable to
Guarantor or Guarantor's property, except for those that Guarantor
is challenging in good faith through proper proceedings after
providing adequate reserves to fully pay the claim and its
challenge should Guarantor lose.
14. This Guaranty is effective upon delivery to the Lender,
without further act, condition or acceptance by the Lender. It will
be binding upon the Guarantor and the successors and assigns of
the Guarantor and will inure to the benefit of the Lender and its
participants, successors and assigns. If there be more than one
Guarantor, all agreements and promises herein shall be construed
to be, and are hereby declared to be, jOint and several in each and
every particular and shall be fully binding upon and enforceable
against either, any or all the Guarantors. Any invalidity or
unenforceability of any provision or application of this Guaranty
will not affect other lawful provisions and application hereof, and
to this end the prOVisions of this Guaranty are declared to be
severable. Except as allowed by the terms herein, this Guaranty
may not be waived, modified, amended, terminated, released or
otherwise changed except by a writing signed by the Guarantor
and the Lender. This Guaranty shall be governed by the laws of
the State in which it is executed. The Guarantor waives notice of
the Lender's acceptance hereof.

MANWARING LAW OFFICE, P.A.
Kipp L. Manwaring ~ ISB 3817
381 Shoup Avenue, Suite 210
Idaho Falls, Idaho 83402
Telephone: (208) 782-2300
Facsimile: (208) 523 -9109

Attorney for the Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,
vs.

)
)
)
)
)
)
)
)
)
)

DUANE L. YOST and LORI YOST,
husband and wife, DUANE L. YOST
as Trustee of the DUANE L. YOST
TRUST, THE BANK OF COMMERCE,
)
an Idaho Corporation and JOHN DOES I-X,)

County of Bonneville

AFFIDAVIT OF COUNSEL

)
)

Defendants.
STATE OF IDAHO

Case No. CV-09-3488

)
ss.
)

KIPP L. MANWARING, being first duly sworn under oath, deposes and states as
follows:
1.

I am the attorney retained by Plaintiff in this action.

2.

The above action was commenced on the

12th

day of June 2009, by the

filing of a complaint.
3.

Copies of the Summons and Complaint were served on the Defendants,

Duane L. Yost, Lori Yost and the Duane L. Yost Trust on the 16th day of August 2009,
the original Affidavit of Service was previously filed with the court.
Affidavit of Counsel
Harris v. YostlBarzk a/Commerce
Case No. CV -09-3488

4.

More than 20 days have elapsed since the date of service.

5.

The time in which the Defendants may make an answer to the complaint

or otherwise appear has expired and the Defendants have failed to do so; said time has
not been extended either by agreement or upon order of this Court.
6.

Upon information and belief, and upon the record on file in this action, the

Defendants are not in the military service of the United States and consequently does not
come within the provisions of the Soldiers Relief Act, 50 U.S.C. Appr §§ 501 et seq.
7.

Plaintiff has suffered damages in the sum certain of principal in the

amount of $800,000.00; accrued interest at the rate of 12% from October 1, 2007 to the
date of judgment, in the amount of $185,423.40; court costs of $97.00, service fees
$90.00; and attorney fees in the amount of $2,000.00, for a total money judgment in the
amount of $987,610.40.

8.

Upon information and belief, the Defendants are neither an infant nor

incompetent persons, and are not being represented in this action by a guardian.
9.

This affidavit is made in support of an Application for Entry of Default

and Judgment by Default.
Dated this 7th day of October 2009.
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"WORN TO before me this 7th day of October 2009.
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Affidavit of Counsel

Harris v. Yost/Bank a/Commerce
Case No. CV -09-3488

LA~-r-

Notary Public for Idaho
Residing at: Shelley
My Commission Expires: OS/24111
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 7th day of October 2009, a true and correct
copy of the foregoing documer.t was served upon the person or persons named below, in
the manner indicated.
DOCUMENT SERVED:

AFFIDA VIT OF COUNSEL

PARTIES SERVED:

DUANE L. YOST TRUST
Trustee: DUANE L. YOST
3777 Hampshire Court
Idaho Falls, Idaho 83401
MAILED
DUANE L. YOST
LORI YOST
3777 Hampshire Court
Idaho Falls, Idaho 83401
MAILED
Douglas R. Nelson
Nelson Hall Parry Tucker
PO Box 51630
Idaho Falls, Idaho 83405-1630
MAILED

Alicia Lambert
Legal Assistant

Affidavit of Counsel
Harris v. Yost/Bank a/Commerce
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MANWARING LAW OFFICE, P.A.
Kipp L. Manwaring ~ ISB 3817
381 Shoup Avenue, Suite 210
Idaho Falls, Idaho 83402
Telephone: (208) 782-2300
Facsimile: (208) 523-9109

Attorney for the Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,

)
)
)
Plaintiffs,
)
)
vs.
)
)
DUANE L. YOST and LORI YOST,
)
husband and wife, DUANE L. YOST
)
as Trustee ofthe DUANE L. YOST
)
TRUST, THE BANK OF COMMERCE,
)
an Idaho Corporation and JOI-IN DOES I-X,)
)
Defendants.
)

Case No. CV-09-3488

JUDGMENT BY DEFAULT

An Order for Default and Entry of Default in this action was entered by the Court
upon Plaintiffs Application for Default and Judgment. The Court finds the allegations air, ';J c....
t~re

sufficient to entitle Plaintiff to the relief prayetHer, Further, the Court

finds: the Defendants, Duane L. Yost and Lori Yost and the Duane L. Yost Trust has
been served with process, they have not answered or otherwise appeared, the time for
answer has expired, and they are not under any incapacity. The Court concludes Plaintiff
is entitled to Judgment by Default. Good cause appearing therefore;
IT IS ORDERED, ADJUDGED AND DECREED that, Plaintiff have
judgment against the Defendants, Duane L. Yost and Lori Yost and the Duane L. Yost
Trust, in the sum certain of principal in the amount of $800,000.00; accrued interest at the
rate of 12% from October 1,2007 to the date of judgment, in the amount of $185,423.40;
Judgment By Default
Harris v. Yost/Bank a/Commerce
Case No. CV -09-3488

court costs of $97.00, service fees $90.00; and attorney fees in the amount, of $2,000.00,

.

.

for a total money Judgment III the amount of $987,610.40.
. ,..-cr~
Dated thIS ~ day of Octo ber 2009.
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Judge
NOTICE OF ENTRY
I HEREBY CERTIFY that I am a Clerk in thj, 111:Jgve entitled Court and that I
mailed a true copy of the foregoing documents on the .[FVday of October 2009, to the
following of record and/or parties:
DOCUMENT SERVED:

JUDGMENT BY DEFAULT

PARTIES SERVED:

Manwaring Law Office, P.A.
Kipp L. Manwaring
381 Shoup Avenue, Suite 210
Idaho Falls, Idaho 83402
MAILED
DUANE L. YOST TRUST
Trustee: DUANE L. YOST
3777 Hampshire Court
Idaho Falls, Idaho 83401
MAILED
DUANE L. YOST
LORI YOST
3777 Hampshire Court
Idaho Falls, Idaho 83401
MAILED
Douglas R. Nelson
Nelson Hall Parry Tucker
PO Box 51630
Idaho Falls, Idaho 83405-1630
MAILED

RONALD LONGMORE
CLERK OF THE DISTRICT COURT

Judgment By Default
Harris v, Yost/Bank a/Commerce
Case No, CV-09-3488
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Douglas R. Nelson - ISB# 1580
Brian T. Tucker - ISB# 5236
Wiley R. Dennert - ISB# 6216
NELSON HALL PARRY TUCKER, P.A.
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490 Memorial Drive

P.O. Box 51630
Idaho Falls, ID 83405-1630
Telephone:(208) 522-3001
Facsimile: (208) 523-7254
Attorneys for The Bank of Commerce
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,
v.
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, THE BANK OF
COMMERCE, an Idaho Corporation and
JOHN DOES I-X,

Case No. CV -09-3488

STIPULATION WAIVING
SERVICE, CONSENTING TO
ENTRY OF JUDGMENT OF
FORECLOSURE, AND WAIVER
OF REDEMPTION RIGHTS BY
DUANE L. YOST AND LORI
YOST, HUSBAND AND WIFE,
AND DUANE L. YOST AS
TRUSTEE OF THE DUANE L.
YOST TRUST AND HAMPSHIRE
HOLDINGS, LLC.

Defendants.

STIPULATION WAIVING SERVICE, CONSENTING TO ENTRY OF JUDGMENT OF FORECLOSURE, AND WAIVER OF REDEMPTION RIGHTS -

1

<1\

{"' ":'

~;,.

,,',J

THE BANK OF COMMERCE, an Idaho
corporation,
Counterclaimant/Crossclaimant/Third-Party
Claimant,
v.

DARRYLHARRlS and CHRISTINE
HARRIS, husband and wife,
Counterdefendants,
and
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, JOHN DOES I-X,
Crossdefendants,
and
HAMPSHIRE HOLDINGS, LLC,
Third-Party Defendant.
COMES NOW The Bank of Commerce, the Counterclaimant/CrossClaimant/Third Party
Claimant ("Bank" herein) by and through its attomeys of record, Nelson Hall Parry Tucker, P.A.,
and the following named Crossdefendants and Third party Defendants, Duane L. Yost and Lori
Yost, husband and wife, Duane L. Yost, trustee of the Duane L. Yost Trust and Hampshire
Holdings, LLC, (collectively referred to as "Yost and Entity Defendants") individually and
through their respective agents, and hereby stipulate and agree as follows:
1.

The Yost and Entity Defendants hereby acknowledge that they have received a

copy of the Summons, Complaint, Answer, Counterclaim, Crossclaim and Third Party Claim

in this matter, and waive the necessity offonnal service and acknowledge that the receipt of the

STIPULATION WAIVING SERVICE, CONSENTING TO ENTRY OF JUDGMENT OF FORECLOSURE, AND WAIVER OF REDEMPTION RIGHTS -

2

Answer, Counterclaim, Crossclaim and Third Party Claim is sufficient and the Court can
approve this Stipulation without further notice, according to the terms of this Stipulation.
2.

The Yost and Entity Defendants acknowledge that they are the owners ofthe real

property sought to be foreclosed by the Bank in the Answer, Counterclaim, Cross claim and
Third Party Claim.
3.

That Yost and Entity Defendants consent and agree to entry of an Order,

Judgment, Decree of Foreclosure covering the property described in the Bank's Answer,
Counterclaim, Cross claim and Third Party Claim (hereinafter "the Property") consistent with
the relief requested by the Bank and consistent with the terms of this Stipulation.
4.

That the Yost and Entity Defendants and each of them, likewise relinquish any

and all claims any of them had or may have had to possession before or after the foreclosure sale
or during any redemption period, to bid at the foreclosure sale, redeem any of the property, or
any interest in any of such property.
5.

That the Yost and Entity Defendants identified in this Stipulation acknowledge,

consent, and agree pursuant to the terms of the various Deeds of Trust which is the subject of
this foreclosure proceeding, that the Bank was granted the unequivocal right to sell the various
individual parcels as one whole parcel or as separate parcels as determined by the Bank in the
event foreclosure became necessary.
6.

That the parties hereby stipulate that the amount of any deficiency will be

determined once the property has been sold and disposed of and that the Court shall retain
jurisdiction to determine and issue a deficiency judgment after the property has been sold.

DATED

IJhlE

~c:<JtVuane L. Yost

STII'UU\TI00: WAIVI",G SI'RVICE. CONSENTING TO ENTRY OF JUDGMENT OF FORECLOSURE. AND WAIVER OF REDEMPTION RIGHTS -

3

DAiED/

Duane L. Yost, as

rustee for the Duane L. Yost Trust

CERTIFICATE OF SERVICE
I hereby certi th{l} I s>JYy9 a true copy of the foregoing document upon the following
n
r,~, by hand delivery, mailing with the necessary postage
this .?'7~day of
affixed thereto, facsimile, or overnight mail.
Kipp L. Manwaring
MANWARING L.A W OFFICE

381 Shoup Avenue, Suite 210
Idaho Falls, ID 83402

ext

Mailing
[ ] Hand Delivery
[ ] Fax: 523-9109
[ ] Overnight Mail

DOU~4f=
L:IDR NI0260.49 JISlip. foreclosure. wpd

STIPULATION WAIVING SERVICE, CONSENTING TO ENTRY OF JUDGMENT OF FORECLOSURE, AND WAIVER OF REDEMPTION RIGHTS -
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MANWARING LAW OFFICE, P.A.
Kipp L. Manwaring ~ ISB 3817
381 Shoup Avenue, Suite 210
Idaho Falls, Idaho 83402
Telephone: (208) 782-2300
Facsimile: (208) 523-9109

Attorney for the Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,
vs.

)
)
)
)
)
)
)
)
)
)

DUANE L. YOST and LORI YOST,
husband and wife, DUANE L. YOST
as Trustee ofthe DUANE L. YOST
TRUST, THE BANK OF COMMERCE,
)
an Idaho Corporation and JOHN DOES I-X, )
Defendants.

Case No. CV-09-3488

REPL Y TO COUNTERCLAIM

)
)

Darryl Harris and Christine Harris reply to the Bank of Commerce's counterclaim
as follows:
1.

All allegations not specifically admitted are deemed denied.

2.

Paragraphs 1 and 2A are admitted.

3.

Paragraphs 2B, 2C, 2D, and 2E do not apply to the Harrises and require no

response.
4.

The Harrises are without information to form a belief concerning the

allegations in paragraphs 3, 4,5, 7, 8, 9, 11, 12, 13, 14, and 15 and the allegations in such
paragraphs do not apply to the Harrises and for purposes of this reply all such allegations
are denied.
5.

Paragraphs2F, 17, 18, 19, 20, 21, and 22 are denied.

Reply to Counterclaim
Harris v. Yost/Bank a/Commerce
Case No. CV -09-3488

6.

Paragraphs 6, 10, and 16 are precatory statements requiring no responsive

pleading.

Affirmative Defenses
1.

The Y osts, Yost Trust, and Hampshire Holdings, never acquired title to

the subject real property described as Tract 1 in paragraph 4 of the Counterclaim.
2.

The Harrises hold title to the subject real property described as Tract 1 in

paragraph 4 of the Counterclaim and the Harrises' title is not subject to the Bank's
interest.
3.

The Bank is not a good faith encumbrancer.

4.

The Harrises hold a vendor's lien on the subject real property described as

Tract 1 in paragraph 4 of the Counterclaim that is senior to the Bank's alleged interest.
5.

The Harrises have an equitable lien on the subject real property described

as Tract 1 in paragraph 4 of the Counterclaim that is senior to the Bank's alleged interest.

Attorney Fees
In accordance with I.C. §§ 12-120 and 121, the Harrises are entitled to an award
of their court costs and reasonable attorney fees.
Wherefore, the Harrises request relief as follows.
1.

Judgment dismissing the Bank's counterclaim against the Harrises and the

Bank take nothing from the Harrises.
2.

An award of all court costs and reasonable attorney fees.

3.

For such further and other relief as the court deems just and equitable.

Dated this 2ih day of May 2010.

~~

KiPP:Mallwaring
Attorney for Plaintiff

Reply to Counterclaim
Harris v. Yost/Bank a/Commerce
Case No. CV -09-3488
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 2ih day of May 2010, a true and correct copy
of the foregoing document was served upon the person or persons named below, in the
manner indicated.
DOCUMENT SERVED:

REPL Y TO COUNTERCLAIM

PARTIES SERVED:

Douglas R. Nelson
Nelson Hall Parry Tucker
PO Box 51630
Idaho Falls, Idaho 83405-1630
MAILED

Alicia Lambert
Legal Assistant

Reply to Counterelaim
Harris v. Yost/Bank a/Commerce
Case No. CV -09-3488
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Douglas R. Nelson - ISB# 1580
Brian T. Tucker - ISB# 5236
Wiley R. Dennert - ISB# 6216
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
P.O. Box 51630
Idaho Falls, ID 83405-1630
Telephone:(208) 522-3001
Facsimile: (208) 523-7254
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Attorneys for The Bank of Commerce
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DARRYL HARRlS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,

Case No. CV -09-3488

MOTION FOR SUMMARY
JUDGMENT

v.

DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, THE BANK OF
COMMERCE, an Idaho Corporation and
JOHN DOES I-X,
Defendants.

MOTION FOR SUMMARY JUDGMENT - I

\4:\ - A

THE BANK OF COMMERCE, an Idaho
corporation,
Counterclaimant/Crossclaimant/Third-Party
Claimant,
v.

DARRYL HARRlS and CHRISTINE
HARRIS, husband and wife,
Counterdefendants,
and
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, JOHN DOES I-X,
Crossdefendants,
and
HAMPSHIRE HOLDINGS, LLC,
Third-Party Defendant.

COMES NOW Defendant/Counterclaimant/Cross-claimantiThird-Party Claimant The
Bank of Commerce (the "Bank"), through counsel of record, and moves this Court to enter,
pursuant to Rule 56, LR.C.P., a summary judgment or, in the alternative, a partial summary
judgment, in favor of the Bank on the grounds that there is no genuine issue of material fact and
that the Bank is entitled to summary judgment, or partial summary judgment, as a matter oflaw.
This motion is supported by the record before the Court, the Memorandum in SuppOli
of Motion for Summary Judgment and the supporting affidavits filed concurrently herewith.

MOTION FOR SUMMARY JUDGMENT - 2

DATED this

/6 ~ay of September, 2010.

CERTIFICATE OF SERVICE
I } ~reby certifY that I served a true copy of the foregoing document upon the following

this ~ day of September, 2010, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.
Kipp L. Manwaring
MANWARING LA W OFFICE

381 Shoup Avenue, Suite 210
Idaho Falls, ID 83402

[~Mailing
[ ] Hand Delivery
[~Fax: 523-9109
[ ] Overnight Mail

Wiley R. Dennert

L\DRN\0260.49 J \Summary .Judgment - Motion.wpd

MOTION FOR SUMMARY JUDGMENT - 3

\4 \-L

Douglas R. Nelson - ISB# 1580
Brian T. Tucker - ISB# 5236
Wiley R. Dennert - ISB# 6216
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
P.O. Box 51630
Idaho Falls, ID 83405-1630
Telephone:(208) 522-3001
Facsimile: (208) 523-7254
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Attorneys for The Bank of Commerce
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,

Case No. CV-09-3488
AFFIDA VIT OF
THOMAS J. ROMRELL

v.

DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, THE BANK OF
COMMERCE, an Idaho Corporation and
JOHN DOES I-X,
Defendants.

AFFIDAVIT OF THOMAS J. ROMRELL - 1

~
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THE BANK OF COMMERCE, an Idaho
corporation,
CounterclaimantiCrossclaimant/Third-Party Claimant,
v.

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Counterdefendants,
and
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, JOHN DOES I-X,
Crossdefendants,
and
HAMPSHIRE HOLDINGS, LLC,
Third-Party Defendant.
STATE OF IDAHO
County of Bonneville

)
) ss.
)

Thomas 1. Romrell, after being first duly sworn upon oath, deposes and states as follows:
1.

I am over the age of 18 years.

2.

This affidavit is made based on my own personal knowledge.

3.

I am the president and chief executive officer of The Bank of Commerce (the

"Bank").
4.

I was employed by the Bank at all times relevant to the above-entitled litigation.

AFFIDAVIT OF THOMAS L ROMRELL - 2

5.

On April 16, 2008, the Bank loaned Duane Yost ("Yost") two million dollars

($2,000,000) for businesslinvestment purposes.

This loan was referenced as Loan Number

4010705293. Its maturity date was April 16, 2009. It was an unsecured loan.
6.

On July 8, 2008, the Bank made a short-term business loan of one million dollars

($1,000,000) to Yost. This loan was referenced as Loan Number 4010705382. It was unsecured.
Its initial maturity date was September 6,2008, but the maturity date was extended to October 15,
2008, by agreement.
7.

In the latter end of2008, as a result ofthe world economic down tum, the Bank made

efforts with several of its customers to secure unsecured loans with collateral. In order to do so,
many of the loans were rewritten with modified terms such as extended payoff dates, different
interest rates, etc.
8.

On November 21,2008, Loan Number 4010705382 was paid offby renewal. Yost

paid the outstanding interest, and renewed the one million dollar ($1,000,000) loan. The renewed
loan was referenced as Loan Number 4010805495. Additional consideration for the renewed loan
was provided by both parties. Yost agreed to pay additional interest and loan processing fees and
to provide collateral. The Bank agreed to extend the maturity date for one (1) year, making the
principal and interest on Loan Number 4010805495 due on November 21, 2009. The collateral for
this renewed loan included, but was not limited to, vehicles, a boat, a deed of trust on the personal
residence Yost and his wife Lori Yost (collectively the "Y osts"), a personal guaranty from
Hampshire Holdings, LLC, (of which Yost was a managing member), a personal guaranty from the
Yosts and deeds of trust on the approximately 40 acres of real property which are the subject of this
civil action. Moreover, the security agreement secured the new $1,000,000 note as well as all other
debt owed by Yost to the Bank, including the $2,000,000 Loan Number 4010705293.
AFFIDAVIT OF THOMAS J. ROMRELL - 3
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9.

On November21, 2008, the Yosts executed a deed of trust for the benefit ofthe Bank,

encumbering the subject 40 acres with up to one million dollars ($1,000,000) of debt. That deed of
trust was recorded in Bonneville County on November 21,2008, and re-recorded on Deeember 17,
2008, as Instrument No. 1319093 in order to fix a mistake on the legal description of the subject 40
acres. A true and correct copy of that deed of trust is attached to the Answer, Counterclaim, Cross
Claim and Third-Party Claim as Exhibit "D" and incorporated by reference herein. The corrected
legal description of the 40 acres is as follows:
TRACT I
Beginning at a point that is South 89 55'28" West along the Section line 1326.98 feet
from the North 114 Corner of Section 10, Township 1 North, Range 38 East of the
Boise Meridian; running thence South 89 55'28" West along said Section line
1236.12 feet to the South Right-of-Way line of 65th South; thence along said South
Right-of-Way line of 65th South and the East Right-of-Way line of 25th East the
following three (3) courses; South 00 12'54" East 28.10 feet to a point of curve with
a radius of 69.34 feet and a ehord bearing South 44 18'28" West 98.29 feet; thence
to the left along said curve 109.24 feet through a central angle of90 16'00"; thence
South 89 10'28" West 28.71 feet to the West line of said Section 10; thence South 00
19'04" East 1216.86 feet to the South line ofthe North Yz of the Northwest 114 of said
Section 10, thence North 89 54'09" East along said South line 1327.87 feet; thence
North 00 03'l3" West l312.06 feet to the POINT OF BEGINNING.
Excepting
That portion thereof conveyed to the State ofIdaho by that deed recorded on May 8,
1950 in Book 70 of Deeds at Page 287 of Official Records of Bonneville County,
Idaho.
(the "Subject Property" herein).
10.

At some point it was determined that Darryl Harris and Christine Harris (the

"Harrises") had not yet formally deeded the Subject Property to the Y osts. On November 25,2008,
Darryl Harris executed a QuitClaim Deed purportedly transferring the Subject Property to the Duane
L. Yost Trust. On December 1, 2008, the Harrises executed a Corrected QuitClaim Deed, deeding

the Subject Property to the Y osts. A true and correct copy of said Corrected QuitClaim Deed is

AFFIDAVIT OF THOMAS J. ROMRELL - 4

attached to the Complaint as Exhibit "C", and incorporated herein. The Corrected QuitClaim Deed
was recorded in Bonneville County as Instrument No. 1317892 on December 2, 2008.
11.

On December 24,2008, the Yosts also executed another deed oftrust for the benefit

of the Bank, encumbering the subject 40 acres with up to two million dollars ($2,000,000) of
additional debt. That deed of trust was recorded in Bonneville County on December 30, 2008, as
Instrument No. 1319937. A true and correct copy of that deed of trust is attached to the Answer,
Counterclaim, Cross Claim and Third-Party Claim as Exhibit "E" and incorporated by reference
herein.
12.

The Bank has never made any loans to Daren Palmer ("Palmer") or Trigon Group

("Trigon").
13.

The Bank has never held any accounts owned by Palmer or Trigon.

14.

On January 12,2009, I received a telephone call from Yost in which Yost alleged that

Palmer had held a meeting with all the investors of Trigon during which he allegedly admitted the
whole investment scheme with Palmer and Trigon had been a hoax. Yost stated that the Department
of Finance was starting an investigation of Palmer and Trigon. Yost further stated that he was going
to the Prosecuting Attorneys Office right then.
15.

Before my January 12, 2009, telephone call with Yost, the Bank had no idea that

Palmer was allegedly dishonest nor that the Trigon investment scheme was allegedly a hoax.
Following that telephone call, I have heard others refer to Trigon as a Ponzi scheme, but I had no
prior knowledge that Trigon may have been a Ponzi scheme.
16.

I have reviewed the Bank's Counterclaim and Cross Claim filed in this action, and

based on my involvement in this matter and my personal knowledge of the subject, I believe that the
allegations in the Bank's Counterclaim and Cross Claim are true and correct.
AFFIDAVIT OF THOMAS J. ROMRELL - 5

Therefore, I

incorporate by reference the Bank's entire Counterclaim and Cross Claim into this affidavit.
Before the Y osts executed the deeds oftrust which are the subject of the Bank's cross-

17.

claim and counterclaim, the Bank did not know that the consideration for the transfer of the subject
40 acres from the Harrises to the Yosts included the transfer of $800,000.00 in the Yosts' Trigon
account to the Harrises' Trigon account. This transfer of the subject 40 acres was a transaction
between the Y osts and the Harrises, and the Bank was not privy to what specific assets were
exchanged as consideration for the transfer of the subj ect 40 acres until on or after January 12, 2009.
DATED this
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MY COMMISSION EXPIRES
April 17,2015
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CERTIFICATE OF SERVICE

BONDED TlIRU NOTARY PUllLIC VNDERWRITER'

fI< I hereby certify that I served a true copy of the foregoing document upon the following this
_ _ day of <7epft'fII/ /,f(
, 2010, by hand delivery, mailing with the necessary postage
affixed thereto, fa~mile, or overnight mail.

/6

Kipp L. Manwaring
MANWARING LA w OFFICE
381 Shoup Avenue, Suite 210
Idaho Falls, ID 83402

+"or!

[v('Mailing
[ ] Hand Delivery
[vrFax: 523-9109
i

44e &":JDOUGLAS R. NELSON

L:\DRN\0260.491\Summary Judgment - Affidavit - Rammrell.wpd
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Douglas R. Nelson - ISB# 1580
Brian T. Tucker - ISB# 5236
Wiley R. Dennert - ISB# 6216
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
P.O. Box 51630
Idaho Falls, ID 83405-1630
Telephone:(208) 522-3001
Facsimile: (208) 523-7254
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Attorneys for The Bank of Commerce
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,
v.

DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, THE BANK OF
COMMERCE, an Idaho Corporation and
JOHN DOES I-X,
Defendants.

AFFIDA VIT OF TRENT L. SUMMERS - I

Case No. CV -09-3488

AFFIDAVIT OF
TRENT L. SUMMERS

THE BANK OF COMMERCE, an Idaho
corporation,
Counterclaimant/Crossclaimant/Third-Party Claimant,
v.

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Counterdefendants,
and
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, JOHN DOES I-X,
Crossdefendants,
and
HAMPSHIRE HOLDINGS, LLC,
Third-Party Defendant.
STATE OF IDAHO
County of Bonneville

)
) ss.
)

Trent L. Summers, after being first duly sworn upon oath, deposes and states as follows:
1.

I am over the age of 18 years.

2.

This affidavit is made based on my own personal knowledge.

3.

I am a vice president and manager at The Bank of Commerce (the "Bank").

4.

I was employed by the Bank at all times relevant to the above-entitled litigation.

AFFIDA VIT OF TRENT L. SUMMERS - 2

5.

On approximately, September 2, 200S, Plaintiff Darryl Harris offered some of his

farm acreage located south of Idaho Falls, which had been platted for future development, to help
secure his Loan No. 400291730S with the Bank (the "Loan").
6.

The farm acreage offered by Darryl Harris as security was approximately SO acres,

and is legally described as follows:
Township 1 North, Range 3S East of the Boise Meridian, Bonneville County, Idaho.
Section 10: N1!2 NW1I4
EXCEPTING THEREFROM ALL OF THE FOLLOWING DESCRIBED
PROPERTY:
a.
That certain property conveyed to the State ofIdaho for roadway purposes by
that certain Highway Right of Way Deed recorded in Book 70 at Page 2S7 of
Deed of Records, records of Bonneville County, Idaho.

(the "SO Acres" herein).
7.

In preparation for the appraisal of the SO Acres (the "Appraisal"), Darryl Harris

provided me with the above legal description for the SO Acres.
S.

The Appraisal was completed on September S, 200S, and included the entire SO

9.

After the Loan documents were prepared, they were reviewed by Darryl Harris'

Acres.

accountant, Steve Crandall.
10.

In approximately September 200S, Darryl Harris and Steve Crandall informed me that

40 acres of the SO Acres (the "Other 40 Acres") should not have been included in the Appraisal or
as security for the Loan because those Other 40 Acres belonged to Duane Yost.
11.

I told Darryl Harris and Steve Crandall that the Bank would need additional security

for the Loan because the value of the Appraisal was for the entire SO Acres, rather than just the 40
acres that were owned by the Harrises.

AFFIDAVIT OF TRENT L. SUMMERS - 3

12.

Darryl Harris and Steve Crandall told me that the documents for the transfer of the

Other 40 Acres to Duane Yost may not have been completed correctly and that they were in the
process of making sure that the Bonneville County records reflected that the Other 40 Acres were
in Duane Yost's name.
l3.

I was provided an updated legal description that only included the 40 acres of the 80

Acres that are adjacent to Darryl Harris' house and the Bank only secured those 40 acres for the
Harrises's Loan. The legal description of those secured 40 acres is as follows:
Beginning at the North 114 Corner of Section 10, Township 1 North, Range 38 East
ofthe Boise Meridian; running thence S.89°55'28"W. along the Section line 1326.98
feet; thence S.00003'13''E. l312.06 feet to the South line of the North 112 of the
Northwest 114 of said Section 10; thence N.89°54'09"E. along said South line
l326.98 feet to the North-South Center Section line of said Section 10; thence
N.00003'13''W. along said North-South Center Section line 1311.56 feet to the
POINT OF BEGINNING.
SUBJECT TO existing County road Right-of-Ways and easements of record.
Containing 39.96 acres.

14.

Therefore, the Bank did not secure any of the Other 40 Acres which Darryl Harris and

Steve Crandall indicated were owned by Duane Yost. The legal description of these Other 40 Acres
is as follows:
TRACT I
Beginning at a point that is South 89 55'28" West along the Section line 1326.98 feet
from the North 114 Corner of Section 10, Township 1 North, Range 38 East of the
Boise Meridian; running thence South 89 55'28" West along said Section line
1236.12 feet to the South Right-of- Way line of 65th South; thence along said South
Right-of-Way line of 65th South and the East Right-of-Way line of 25th East the
following three (3) courses; South 00 12'54" East 28.10 feet to a point of curve with
a radius of 69.34 feet and a chord bearing South 44 18'28" West 98.29 feet; thence
to the left along said curve 109.24 feet through a central angle of 90 16'00"; thence
South 89 10'28" West 28.71 feet to the West line of said Section 10; thence South 00
19'04" East 1216.86 feet to the South line of the North Yz of the Northwest 114 of said
Section 10, thence North 89 54'09" East along said South line l327.87 feet; thence
North 0003'13" West l312.06 feet to the POINT OF BEGINNING.

AFFIDA VIT OF TRENT L. SUMMERS - 4
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Excepting
That portion thereof conveyed to the State of Idaho by that deed recorded on May 8,
1950 in Book 70 of Deeds at Page 287 of Official Records of Bonneville County,
Idaho.
15.

At no time during 2008, did I knowthatthe consideration for the transfer ofthe Other

40 Acres from the Harrises to the Yosts included the transfer of $800,000.00 in the Yosts' Trigon
account to the Harrises' Trigon account.

DATED this

2-11!aay of July, 2010.

Trent L. Summers

SUBSCRIBED AND SWORN to before me this

H

day of July, 2010.

~zL
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CERTIFICATE OF SERVICE
I herebYflrW~ that I served a true copy of the foregoing document upon the following this
){/'" day of ~ 20fC( by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.
Kipp L. Manwaring
MANW ARING LA W OFFICE

381 Shoup Avenue, Suite 210
Idaho Falls, ID 83402

[vrMailing
[ ] Hand Delivery
[~Fax: 523-9109
[ ] Overnight Mail

~r: DOUGLAS R. NELSON
L:\DRN\0260.491 \Sul11l11ary Judgment - Affidavit - SUll1l11ers.wpd
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Douglas R. Nelson - ISB# 1580
Brian T. Tucker - ISB# 5236
Wiley R. Denneli - ISB# 6216
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
P.O. Box 51630
Idaho Falls, ill 83405-1630
Telephone:(208) 522-3001
Facsimile: (208) 523-7254

6

50

Attorneys for The Bank of Commerce
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,
v.

DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, THE BANK OF
COMMERCE, an Idaho Corporation and
JOHN DOES I-X,
Defendants.

AFFIDA VIT OF DUANE L. YOST - 1

Case No. CV-09-3488

AFFIDAVIT OF
DUANE L. YOST

THE BANK OF COMMERCE, an Idaho
corporation,
Counterclaimant/Crossclaimant/Third-P arty
Claimant,

v.
DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Counterdefendants,
and
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, JOHN DOES I-X,
Crossdefendants,
and
HAMPSHIRE HOLDINGS, LLC,
Third-Party Defendant.

STATE OF IDAHO

)
) ss.
County of Bonneville )
Duane L. Yost, after being first duly swom upon oath, deposes and states as follows:
1.

I am over the age of 18 years.

2.

This affidavit is made on my own personal knowledge.

3.

I am one of the defendants and crossdefendants in the above-entitled matter.

AFFIDA VIT OF DUANE L. YOST - 2

4.

When I obtained the renewal loan from the Bank of Commerce on or about November

21,2008, I had approximately $58,000 ("$58,000") on deposit at the Bank of Commerce, which was
part of the collateral for the renewal loan. The $58,000 was deposited in several accounts at the
Bank of Commerce that were either owned by me and my wife or owned by entities controlled by
me. Although I knew that this $58,000 would fluctuate over time, I also knew that the money I had
on deposit at the Bank of Commerce could be used as a setoffagainst the balance of the renewal loan
if 1 defaulted on the loan.
5.

At a meeting held on or about January 2, 2009, Darren Palmer admitted that the

money invested in Trigon Group, LLC, was gone and that there was no money left to payback the
investor's investments. I believe that those in attendance at this meeting were Darren Palmer, Allan
Wright, Steve Crandall, Kevin Taggart, David Taylor, Mark Rudd and me. Prior to this meeting, I
did not know that Trigon Group, LLC, was not a legitimate investment company.
6.

On or about January 12, 2009, I told Tom Romrell that I had learned that Trigon

Group, LLC, had not been a legitimate investment company. Prior to this conversation with Tom
Romrell, I had not inforn1ed him or any other person employed by the Bank of Commerce that
Trigon Group, LLC, had not been legitimate.
7.

Prior to learning that Trigon Group, LLC, had not been legitimate, I had not told

anyone at the Bank of Commerce what money I had used to purchase the 40 acres of land that are
the subject of this lawsuit. More specifically, when I was in the process of obtaining the renewal
loan, I did not mention to anyone at the Bank of Commerce that the $800,000 that I had used in the
Fall of2007 to purchase the subject 40 acres was a transfer of$800,000 from my Trigon account to
Daryl Harris' Trigon account.

AFFlDA VIT OF DUANE L. YOST - 3

DATED this

It

day of September, 2010.

DuaneL. Yost
SUBSCRIBED AND SWORN to before me this

27

Jfz!~y of September, 2010.

~e~J~

Notary Public
Residingat: Tdo~o r",/(s/ TcJ640
Commission expires: 17- 0 c 1- 201'(

I hereby celiity that I served a true copy of the foregoing document upon the following

/fo

fi'.day of September, 2010, by hand delivery, mailing with the necessary postage affixed
this
thereto, facsimile, or overnight mail.
Kipp L. Manwaring
MANWARING LA W OFFICE

381 Shoup Avenue, Suite 210
Idaho Falls, ID 83402

[v(Mailing
[ ] Hand Delivery
[v(l~ax: 523-9109
[ ] Overnight Mail

L\DRN\()260A'iI\Artldavil- Yosl.wpd
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Douglas R. Nelson - ISB# 1580
Brian T. Tucker - ISB# 5236
Wiley R. Dennert - ISB# 6216
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
P.O. Box 51630
Idaho Falls, ID 83405-1630
TeJephone:(208) 522-3001
Facsimile: (208) 523-7254
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Attomeys for The Bank of Commerce
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,
v.

DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, THE BANK OF
COMMERCE, an Idaho Corporation and
JOHN DOES I-X,
Defendants.
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Case No. CV -09-3488

AFFIDAVIT OF
MICHAEL MORRISON

THE BANK OF COMMERCE, an Idaho
corporation,
CounterclaimantiCrossclaimantiThird-Paliy Claimant,
v.

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Counterdefendants,
and
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, JOHN DOES I-X,
Crossdefendants,
and
HAMPSHIRE HOLDINGS, LLC,
Third-Party Defendant.
STATE OF IDAHO
County of Bonneville

)
) ss.
)

Michael Morrison, after being first duly sworn upon oath, deposes and states as follows:
1.

I am over the age of 18 years.

2.

This affidavit is made based on my own personal knowledge.

3.

I am the executive vice president and credit administrator of The Bank of Commerce

(the "Bank").
4.

I was employed by the Bank at all times relevant to the above-entitled litigation.

AFFIDA VIT OF MICHAEL MORRISON
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5.

The Bank is the holder of a Promissory Note made by Duane Yost ("Yost") dated

April 16, 2008, in the amount of $2,000,000.00 which is past due and fully matured. Said Note
requires payments on demand and provides for an initial interest rate of 5.75% per annum and then
beginning on April 17,2008, a variable interest rate of 0.500% above the following index rate: the
highest published Wall Street Journal prime. A true and correct copy of said Promissory Note is
attached to the Answer, Counterclaim, Cross Claim and Third Party Claim as Exhibit "A" and
incorporated herein by reference. Yost is in default 0 f said Note having not made timely and full
payment. All collateral, other than the Real Property Collateral described below has been liquidated
and applied to the loan. As of September 16, 2010 the principal and interest amount which is fully
duc and owing is approximately $802,976.06 plus a per diem interest accrual after September 16,
2010 at the per diem rate of approximately $101.13794.
6.

The Bank is the holder of a Promissory Note made by Yost dated November 21,2008

in the amount of$I,OOO,OOO.OO with a maturity date of November 21,2009. Said Note requires one
balloon payment of $1 ,055,000.00 and provides for an initial interest rate of 5.5% per annum and
then beginning on November 22,2008, a variable interest rate of 0.500% above the following index
rate: the highest published Wall Street Journal prime. A true and correct copy of said Promissory
Note is attached to the Answer, Counterclaim, Cross Claim and Third Party Claim as Exhibit "B"
and incorporated herein by reference. Yost is in default of said Note due to the default provisions
and the note is now fully matured and past due. All collateral, other than the Real Property Collateral
described below has been liquidated and applied to the loan. As of March 31, 2010 the principal
and interest amount owing is approximately $638,007.50 plus a per diem interest accrual after March
31,2010 at the per diem rate of approximately $96.083929.

AFFIDAVIT OF MICHAEL MORRISON - 3

7.

As security for the repayment of said Promissory Notes, together with interest,

costs, and attorney's fees, Yost and his wife Lori Yost (the "Yosts") made, executed, and
delivered to the Bank that certain Deed of Trust executed on November 21,2008, which was
recorded on November 21, 2008, and re-recorded on December 17, 2008, in the real estate
records of Bonneville County, Idaho, under Instrument Nos. 1317355 and 1319093,
respectively, a true and correct copy of which is attached to the Answer, Counterclaim, Cross Claim
and Third Party Claim as Exhibit "c" and incorporated herein by reference and that certain Deed
of Trust executed on December 24,2008, which was recorded on December 30,2008, in the real
estate records of Bonneville County, Idaho, under Instrument No. 1319937, a true and correct
copy of which is attached to the Answer, Counterclaim, Cross Claim and Third Party Claim as
Exhibit "D" and incorporated herein by reference. Said Deeds of Trust are incorporated herein as
though set forth in full covering the following described real property situated in Bonneville
County, Idaho:
TRACT I
Beginning at a point that is South 89°55'28" West along the
Section line 1326.98 feet from the NOlih Y4 Corner of Section 10,
Township 1 North, Range 38 East of the Boise Meridian; running
thence South 89°55'28" West along said Section line 1236.12 feet
to the South Right-of-Way line of 65 th South; thence along said
South Right-of-Way line of 65 th South and the East Right-of-Way
line of25 lh East the following three (3) courses; South 00°12'54"
East 28.10 feet to a point of curve with a radius of 69.34 feet and
a chord bearing South 44 ° 18'28" West 98.29 feet; thence to the left
along said curve 109.24 feet through a central angle of90016'00";
thence South 89°10'28" West 28.71 feet to the West line of said
Section 10; thence South 00° 19'04" East 1216.86 feet to the South
line of the North Yz of the Northwest Y4 of said Section 10, thence
North 89°54'09" East along said South line 1327.87 feet; thence
North 00°03'13" West 1312.06 feet to the POINT OF
BEGINNING.
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Excepting
That portion thereof conveyed to the State of Idaho by that deed
recorded on May 8, 1950 in Book 70 of Deeds at Page 287 of
Official Records of Bonneville County, Idaho.
(UReal Property Collateral" herein)

8.

The Bank is the OWller and holder ofsaid Notes and the beneficiary of said Deeds

of Trust. Yost is in default due to his failure to make timely payment under said PromissOty
Notes and the other default provisions of said Promissory Notes, and the Bank has declared all
sums owing under said Notes, Deeds of Trust, and any related security documents, due and
payable in full.
Said Deeds of Trust have never been satisfied or discharged and no other suit or

9.

action has been commenced to foreclose upon said Deeds of Trust otto collect the amounts owed
on the aforesaid Promissory Notes.

10.

The Yosts and the

Third~Party

Defendant Hampshire Holdings, LLC, personally

guaranteed up to $1,000,000 of the obligations of Yost described above. True and correct copies of
said guarantees are attached to the AnsWer, Counterclaim, Cross Claim and Third Party Claim as

Exhibit '~F" and incorporated herein by reference.
DATED this i~

~(

- day of September, 2010.

~, b(/P/{!f1
Michael Morrison

I

SUBSc:R~~~~WORN to before m~ this ~ day ofSeptemher, 2010.
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Commission expires:

/

MY COMMISSION EXPIRES
April 17, lOIS

BONDE011l1l.tl !IIOTARY I'tmLlC t1NDERWRl1F.R~
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CERTIFICATE OF SERVICE
J/ tf... I hereby certify that I served a true copy of the foregoing document upon the following this
~ day of September,

2010, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.
Kipp L. Manwaring

[v(Mailing

MANWARING LA W OFFICE

[ ] Hand Delivery
[vJFax: 523-9109
[ ] Overnight Mail

381 Shoup Avenue, Suite 210
Idaho Falls, 10 83402

L\DRN\0260.491\At1Idavit - Mon·ison.wpd
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Douglas R. Nelson ISB# 1580
Brian T. Tucker - ISB# 5236
Wiley R. Dennert - ISB# 6216
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
P.O. Box 51630
Idaho Falls, ID 83405-1630
Telephone:(208) 522-3001
Facsimile: (208) 523-7254
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Attorneys for The Bank of Commerce
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,
v.

DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, THE BANK OF
COMMERCE, an Idaho Corporation and
JOHN DOES I-X,
Defendants.

FOURTH AFFIDAVIT OF WILEY R. DENNERT - 1

Case No. CV-09-3488
FOURTH AFFIDAVIT OF
WILEY R. DENNERT

THE BANK OF COMMERCE, an Idaho
corporation,
Counterclaimant/CrossclaimantiThird-Party
Claimant,
v.

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Counterdefendants,
and
DUANE L. YOST and LORI YOST, husband
and wife, DUANE L. YOST as Trustee of the
DUANE L. YOST TRUST, JOHN DOES I-X,
Crossdefendants,
and
HAMPSHIRE HOLDINGS, LLC,
Third-Party Defendant.
STATE OF IDAHO

)
) ss.
County of Bonneville )
Wiley R. Dennert, after being first duly sworn upon oath, deposes and states as follows:
1.

I am over the age of 18 years.

2.

This affidavit is made on my own personal knowledge.

3.

I am one of the attorneys representing The Bank of Commerce (the "Bank") in the

above-entitled matter.

FOURTH AFFIDAVIT OF WILEY R. DENNERT - 2
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4.

Attached hereto as Exhibit "A" is a true and correct copy of Plaintiffs' Response to

the Defendants, the Bank of Commerce's Request for Admissions.
5.

Attached hereto as Exhibit "B" is a true and correct copy of Plaintiffs Response to

the Defendants, the Bank of Commerce First Set ofInterrogatories and Requests for Production of
Documents.
6.

Attached hereto as Exhibit "C" is a true and correct copyofPlaintiffs Supplementary

Response to the Defendants, the Bank of Commerce First Set of Interrogatories and Requests for
Production of Documents.
7.

Attached hereto as Exhibit "D" is a true and correct copy of the Motion for Approval

of Plan of Partial Distribution, the Memorandum in Support of Motion for Approval of Plan of
Partial Distribution and the Plan of Partial Distribution that where filed in the United States District
Court for the District ofIdaho in Civil Case No. 09-75-S-EJL. Claim No. 2034 on Exhibit "A" to
said Memorandum refers to the proof of claim filed with the SEC Receiver by Daryl Harris and
Christine Harris.
DATED this

~y of September, 20 10.
16

day of September, 2010.

ot ry Public
Residing at:
I ~ ()A , '(
Commission e;;ir~
f() ,;:}/ _( (

Q...h
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CERTIFICATE OF SERVICE
I J 9yreby certifY that I served a true copy of the foregoing document upon the following
this ~ay of September, 2010, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

[~Mailing

Kipp L. Manwaring

[ ] Hand Delivery
[ vYFax: 523-9109
[ ] Overnight Mail

MANWARING LAW OFFICE

381 Shoup Avenue, Suite 210
Idaho Falls, ID 83402

~t?v-J-

Wiley R. Denneli

UDRN\0260.491\Af1idavit - WRD.4.wpd
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MANWARING LAW OFFICE, P.A.
Kipp L. Manwaring ~ ISB 3817
381 Shoup Avenue, Suite 210
Idaho Falls, Idaho 83402
Telephone: (208) 782-2300
Facsimile: (208) 523-9109

Attorney for the Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,

)
)
)
)
)
)
)
)
)
)

Plaintiffs,
vs.

DUANE L. YOST and LORI YOST,
husband and wife, DUANE L. YOST
as Trustee of the DUANE L. YOST
TRUST, THE BANK OF COMMERCE,
)
an Idaho Corporation and JOHN DOES I-X,)

PLAINTIFFS' RESPONSE TO
THE DEFENDANTS, THE
BANK OF COMMERCE'S
REQUEST FOR ADMISSIONS

)
)
)

Defendants.

TO:

Case No. CV -09-3488

The Defendants, The Bank of Commerce and its attorney of record,

Douglas R. Nelson;
The Plaintiffs respond to the Defendants, The Bank of Commerce's Request For
Admissions as follows:
INTERROGATORY NO.1:

Please state the name, address, and telephone

number of every person known to you or your attorney who purports to have any
knowledge of any fact pertinent to this case, and the subject matter of that knowledge.
ANSWER:

Duane Yost and Lori Yost - unknown current address:

have

knowledge of the absence of any payment of consideration to the Harrises in exchange
for conveyance of any title to real property.
Plaintiffs' Response To Admissions
Harris v. Yost/Bank a/Commerce
Case No. CY -09-3488

BOC
...1

f'

T~'

..:...UJ

REQUEST FOR ADMISSION NO.1: Admit that prior to "late December 2008
through January 2009" you had no knowledge that your "account with Trigon was false
where Trigon had no funds or assets."
RESPONSE: Deny. As of December 31, 2008 the Harrises had knowledge based
upon Darren Palmer's admissions that he had been defrauding all of his investors.
REQUEST FOR ADMISSION NO.2: Admit that prior to "late December 2008
through January 2009" you had no knowledge that Duane L. and Lori Yosts' "account
with Trigon was false where Trigon had no funds or assets."
RESPONSE: Deny. As of December 31, 2008 the Harrises had knowledge based
upon Darren Palmer's admissions that he had been defrauding all of his investors. Such
admissions went to the fact that Duane Yost did not have an actual account with
legitimate funds.
REQUEST FOR ADMISSION NO.3: Admit that you have no evidence that
prior to "late December 2008 through January 2009" the Bank had any knowledge that
Duane L. and Lori Yosts' "account with Trigon was false where Trigon had no funds or
assets."
RESPONSE: The Harrises can neither admit nor deny the request.

They are

currently without evidence of the Bank's knowledge. However, this action is in its early
stages of discovery and evidence may come to light concerning what the Bank knew or
did not know .

....-

Dated this b

day of May 2010.

~~

Kipp L. Manwaring
Attorney for the Plaintiffs

Plaintiffs' Response To Admissions - BOC
Harris v. Yost/Bank a/Commerce
Case No. CV -09-3488

~
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Exhibit "B"

MANWARING LAW OFFICE, P.A.
Kipp L. Manwaring ~ ISB 3817
381 Shoup Avenue, Suite 210
Idaho Falls, Idaho 83402
Telephone: (208) 782-2300
Facsimile: (208) 523-9109

Attorney for the Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,

)
)
)
)
)
)
)
)
)
)

Plaintiffs,
vs.

DUANE L. YOST and LORI YOST,
husband and wife, DUANE L. YOST
as Trustee of the DUANE L. YOST
TRUST, THE BANK OF COMMERCE,
)
an Idaho Corporation and JOHN DOES I-X, )
)
)
)

Defendants.

TO:

Case No. CV-09-3488

PLAINTIFFS' RESPONSE TO
THE DEFENDANTS, THE
BANK OF COMMERCE FIRST
SET OF INTERROGATORIES
AND REQUESTS FOR
PRODUCTION OF DOCUMENTS

The Defendants, The Bank of Commerce and its attorney of record,

Douglas R. Nelson;
The Plaintiffs respond to the Defendants, The Bank of Commerce's First Set of
Interrogatories and Requests For Production of Documents as follows:
INTERROGATORY NO.1:

Please state the name, address, and telephone

number of every person known to you or your attorney who purports to have any
knowledge of any fact pertinent to this case, and the subject matter of that knowledge.
ANSWER:

Duane Yost and Lori Yost - unknown current address:

have

knowledge of the absence of any payment of consideration to the Harrises in exchange
for conveyance of any title to real propeliy.
Plaintiffs' Response To Interrogatories
Harris v. Yost/Bank a/Commerce
Case No. CV-09-3488

BOC
~ ti ;:'

_

{

t...,

Darryl Harris and Christine Harris - c/o Manwaring Law Office, P.A.:

have

knowledge of the facts and information contained in the Complaint.
Steve Crandall - Crandall and Oseen: has knowledge of Darren Palmer's fraud,
the discovery of Palmer's fraud, the absence of any funds available to the Yosts for
payment of consideration to the Harrises in exchange for conveyance of title.
Bank of Commerce: has knowledge of the facts and information in its Answer
and Counterclaim.
INTERROGATORY NO.2: Please state the names, addresses, and telephone
numbers of all witnesses you intend to call at the trial of this cause and the subject matter
and general nature of the facts to which they will testify.
ANSWER: Object as to identity of witnesses. Without waiving that objection,
see response to Interrogatory No. 1.
INTERROGATORY NO.3: Have you, your attorney, or any other person, firm,
or corporation acting on your behalf consulted with or engaged any experts in connection
with this litigation? If so, for each, please state their name, address, and training, the
substance of their conclusions and opinions, the physical evidence (if any) analyzed, and
the present custodian of any such physical evidence, and/or report prepared by said
expert.
ANSWER: No.
INTERROGATORY NO.4:

Please describe each document, object, or thing

intended to be introduced or utilized as an exhibit at the time of trial.
ANSWER: Exhibits have not yet been identified, but will include all exhibits to
the Complaint.
INTERROGATORY NO.5: Please list any and all communications you have
had with the Bank, including the date and the substance of those communications.
ANSWER: Darryl Harris had two personal conversations with Tom Romrell at
Romrell's office at the Bank of Commerce. Both conversations were prior to the filing of
the Complaint. During one conversation, Mr. Romrell had a secretary come into his
office evidently to witness the discussion. The conversations were loosely generalized
about Duane Yost and the public disclosure of the fraud with Trigon. Both Harris and
Plaintiffs' Response To Interrogatories - BOC
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Romrell commented the situation was "too bad" and that the whole matter with Yost
would have to be turned over to attorneys.
INTERROGATORY NO.6: If you intend to rely upon any admissions made by
the Bank, then identify:
a.

The person making the admission;

b.

The person receiving the admission;

c.

Any document, recording, or oral communication relating to such

admission; and
d.

The substance of each such admission.

ANSWER: None known at this time.
INTERROGATORY NO.7: If you intend to rely upon any declarations against
interest made by the Bank, then identify:
a.

The person making the alleged declaration;

b.

The person who received the alleged declaration;

c.

Any document, recording, or oral communication relating to such

admission; and
d.

The substance of each declaration.

ANSWER: None known at this time.
INTERROGATORY NO.8: Please describe in detail any and all money or other
assets that you or a related entity invested with Daren Palmer, Trigon Group, or any other
investment related to Daren Palmer.
ANSWER: Objection. The requested information will not lead to discoverable
evidence pertaining to this action. None of the requested information is part of the issues
in this action.

All matters relating to Darren Palmer and Trigon are part of the

receivership in federal court. Without waiving the objections, the Harrises are willing in
accordance with a protective order to disclose for limited purposes and review only the
amount of their loss with Palmer and Trigon.
INTERROGATORY NO.9: Please describe in detail any and all money you
withdrew or received from Daren Palmer, Trigon Group, or any other investment related
to Daren Palmer.

Plaintiffs' Response To Interrogatories
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ANSWER: Objection. The requested information will not lead to discoverable
evidence pertaining to this action. None of the requested information is part of the issues
in this action.

All matters relating to Darren Palmer and Trigon are part of the

receivership in federal court. Without waiving the objections, the Harrises are willing in
accordance with a protective order to disclose for limited purposes and review only the
amount of their loss with Palmer and Trigon.
INTERROGATORY NO. 10: Describe in detail when you first learned about any
fraud that was committed by Daren Palmer or Trigon Group.

Your answer should

include specific dates and what specific information you learned.
ANSWER: Objection. The requested information will not lead to discoverable
evidence pertaining to this action. None of the requested information is part of the issues
in this action.

All matters relating to Darren Palmer and Trigon are part of the

receivership in federal court. Without waiving the objections, the Harrises are willing in
accordance with a protective order to disclose for limited purposes and review only the
amount of their loss with Palmer and Trigon.
INTERROGATORY NO. 11:

Describe

111

detail any evidence you have

indicating when the Bank first learned about any fraud that was committed by Daren
Palmer or Trigon Group. Your answer should include specific dates and what specific
information the Bank learned.
ANSWER: See response to Request for Admission No.3. Based upon general
oral discussions with and reports from other investors, from around July 2008 problems
arose with access to funds purportedly held by Trigon. It is believed the Bank was aware
of Trigon's cash flow problems due to the loan requests coming from investors generally.
When Yost wanted the Harrises to deed property to him, it was based upon pressure from
the Bank to secure all of Yost's loans with collateral.
INTERROGATORY NO. 12: Describe in detail what information as well as
when such "information came forward showing the Harrises' and Yosts' account with
Trigon was false where Trigon had no funds or assets" as alleged by you in Paragraph 20
of your Complaint. In describing when such information came forward, please include
specific dates.
ANSWER: See response to Interrogatory Nos. 10 and 11.
Plaintiffs' Response To Interrogatories
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INTERROGATORY NO. 13: Describe in detail any and all evidence that would
indicate the Bank did not act in good faith in regards to any of the allegations of your
Complaint.
ANS WER: The Harrises are uncertain what is being requested. The Complaint
does not allege the Bank acted in bad faith. The Complaint alleges there was no transfer
of title due to lack of consideration and that the Harrises have title to the subject property
or a security interest senior in priority to the Bank.
INTERROGATORY NO. 14: If you deny any of the Requests for Admission
sent to you in this case by the Bank, please provided a detailed explanation of your denial
including, but not limited to, all facts that support your denial.
ANSWER: All denials were explained in the responses.
REQUEST FOR PRODUCTION NO.1:

Please produce a copy of each and

every document which you have in your possession pertaining to any communication
between you and any party regal"ding the subject matter of this case.
RESPONSE:

If documents become available through

None at this time.

discovery, this response will be supplemented.
REQUEST FOR PRODUCTION NO.2: Please produce all exhibits you intend
to utilize for any purpose at the trial of this matter.
RESPONSE: See response to Interrogatory No.4.
REQUEST FOR PRODUCTION NO.3: Please produce copies of any and all
letters or documents that you have received or sent to Wayne Klein, the receiver for
Trigon Group and or his attorney including, but not limited to, any proof of claim filed
with the receiver.
RESPONSE: Objection. The requested information will not lead to discoverable
evidence pertaining to this action. None of the requested information is part of the issues
in this action.

All matters relating to Darren Palmer and Trigon are part of the

receivership in federal court. Without waiving the objections, the Harrises are willing in
accordance with a protective order to disclose for limited purposes and review only the
amount of their loss with Palmer and Trigon.
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REQUEST FOR PRODUCTION NO.4: Please produce any and all statements
that you have related to Daren Palmer, Trigon Group or any other entity associated with
Daren Palmer.
RESPONSE:

The Harrises are uncertain what is being requested. If you are

requesting statements of account relating to the Harrises' investments with Palmer or
Trigon, then see the objection to response to Request for Production No.3. If you are
requesting witness statements, the Harrises have no written statements.
REQUEST FOR PRODUCTION NO.5: In paragraph 11 of your Complaint, you
refer to a November 24, 2008 letter. Please produce a copy of said letter.
RESPONSE: See attached copy of letter/statement from Bank of America.
REQUEST FOR PRODUCTION NO.6:

Please produce copies of any

documents or correspondence between you and Duane Yost or any Yost-related entity.
RESPONSE: None.
REQUEST FOR PRODUCTION NO.7:

Please produce copIes of any

documents relating to your answers to any of the Interrogatories or Requests for
Admission sent to you in this case by the Bank.
RESPONSE: None known at this time.
REQUEST FOR PRODUCTION NO.8:

Please produce copIes of any

documents that either support, negate or are otherwise related to any of your allegations
in your Complaint.
RESPONSE: See exhibits attached to the Complaint.
Dated this ~ day of May 2010.

Kipp L. Manwaring
Attorney for the Plaintiffs
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VERIFICA TION
STATE OF IDAHO
County of Bonneville

)
ss.
)

The Plaintiffs, Darryl Harris and Christine Harris, being first duly sworn, deposes
and say: they are the Plaintiffs in the above action; they have read the foregoing
Plaintiffs' Response To The Defendants, The Bank Of Commerce's First Set Of
Interrogatories and Request For Production of Documents and knows the contents
thereof, and as to the matters and things alleged, they elieve the same to be true.

Christine Harris

SUBSCRIBED AND SWORN to before me this

24 day of May 2010.

~forIdaho
Residing at: ~ ;;Z;oiJu,
My Commission Expires: 7· z"Z' ,.(!.OlD'
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Exhibit "C"

MANWARING LAW OFFICE, P.A.
Kipp L. Manwaring ~ ISS 3817
381 Shoup Avenue, Suite 210
Idaho Falls, Idaho 83402
Telephone: (208) 782-2300
Facsimile: (208) 523-9109

Attorney for the Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband and wife,
Plaintiffs,

)
)

)
)

)
)
)
DUANE L. YOST and LORI YOST,
)
)
husband and wife, DUANE L. YOST
)
as Trustee of the DUANE L. YOST
TRUST, THE BANK OF COMMERCE,
)
an Idaho Corporation and JOHN DOES I-X,)
)
)
Defendants.
)

Case No. CV-09-3488

vs.

TO:

PLAINTIFFS' SUPPLMENTARY
RESPONSE TO THE
DEFENDANTS, THE BANK OF
COMMERCE FIRST SET OF
INTERROGATORIES AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS

The Defendants, The Bank of Commerce and its attorney of record, Wiley

R. Dennert;
The Plaintiffs respond to the Defendants, The Bank of Commerce's Interrogatory
No. 12 as follows:
INTERROGATORY NO. 12: Describe in detail what information as well as
when such "information came forward showing the Harrises' and Yosts' account with
Trigon was false where Trigon had no funds or assets" as alleged by you in Paragraph 20
of your Complaint. In describing when such information came forward, please include
specific dates.

Plaintiffs' Supplementary Response
Harris v. Yost/Bank o/Commerce
Case No. CV-09-3488

ANSWER: Around Thanksgiving or late November 2008, Darren Palmer held a
meeting with investors in Trigon. About 30 investors attended the meeting. The meeting
was held at one of the investor's businesses in Idaho Falls. Darryl Harris attended that
meeting.

Palmer told investors that he had lost about 85% of value of the total

investments with Trigon. Palmer explained the loss was from general downturn of stock
market. Investors asked Palmer for payment of the remaining investments.

Palmer

encouraged the investors to wait until the end of the year due to timing of come
investments and then the remaining funds would grow and have better value.
Steve Crandall, Alan Wright, and David Taylor kept daily vigil with Palmer and
his investment activities to determine the status of the investment funds. The daily vigil
continued until December 31, 2008.

On that date, Crandall, Taylor, and Taylor's

accountant met with Palmer. Palmer then confessed to them his Trigon investments were
a fraud. That information came to Darryl Harris on December 31,2008.
Dated this

j

day of June 2010.

p

~~

Kipp L. Manwaring
Attorney for the Plaintiffs

Plaintiffs' Supplementary Response

Harris v. Yost/Bank a/Commerce
Case No. CV-09-3488
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Exhibit "D"

Karen L. Martinez (Utah Bar No. 7914)
martinezk@sec.gov
Thomas M. Melton (Utah Bar No. 4999)
meltont@sec.gov
Attorneys for Plaintiff
Securities & Exchange Commission
15 West South Temple, Suite 1800
Salt Lake City, Utah 84101
Telephone: 801-524-5796
Facsimile: 801-524-5262
Local Counsel
Alan Conilogue (Idaho State Bar No. 3196)
aconilogue@finance.idaho.gov
Deputy Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0031
Telephone: 208-332-8093
Facsimile: 208-332-8016

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

SECURITIES AND EXCHANGE COMMISSION,

MOTION FOR APPROVAL
OF PLAN OF PARTIAL
DISTRIBUTION

PLAINTIFF,
v.

DAREN L. PALMER and TRIGON GROUP, INC., a
Nevada Corporation
Civil No. 09-75-S-EJL
DEFENDANTS.
Judge Edward J. Lodge
..;t

( j ,'-,

.:-

(_~

.J

The Securities and Exchange Commission (the "Commission") hereby moves this Court
to grant its Motion for Approval of the Plan of Partial Distribution. The Plan of Partial
Distribution will allow the Receiver to distribute funds currently in the Receivership Estate to
investors.
On February 26,2009, the Commission brought an action against Daren L. Palmer
("Palmer") and Trigon Group, Inc., ("Trigon") (collectively, the "Defendants") alleging
numerous violations ofthe federal securities laws. On February 26, 2009, the Commission filed
a Complaint seeking to enjoin the Defendants from further violations of federal securities laws,
an ex parte Order to stay litigation, an ex parte Order freezing their assets, an ex parte Order to
appoint a receiver, and a preliminary injunction. On February 26, 2009, this court granted the ex

parte Orders and appointed Wayne Klein as Receiver (the "Receiver") for Trigon (Docket #s 8
and 9). Defendants raised at least $60 million from at least 55 investors in a classic Ponzi
scheme. The Receiver was charged with marshalling Defendants' assets. The Commission
seeks to make a partial distribution of funds in the Receivership Estate to defrauded investors.
The Commission is filing concurrently herewith a proposed Plan of Partial Distribution (the
"Plan"), attached as Exhibit "B" to the Memorandum in Support of this Motion, that identifies
the process by which the Receiver will distribute the funds in the Receivership Estate. The Plan
is subject to the approval of the Court. The Receiver expects to distribute approximately
$2,000,000.00 in the first distribution.

2

The Commission

1"

-res that making a partial distrib'

offunds is appropriate and in

the best interest of the investors, as detailed by the accompanying Plan. Therefore, the
Commission respectfully moves this Court to approve the Plan.
DATED this 9th day of June 2010.

lsi Karen L. Martinez
Karen L. Martinez
Thomas M. Melton
Attorneys for the Plaintiff
Securities and Exchange Commission
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Karen L. Martinez (Utah Bar No. 7914)
martinezk@Sec.gov
Thomas M. Melton (Utah Bar No. 4999)
meltont@sec.gov
Attorneys for Plaintiff
Securities & Exchange Commission
15 West South Temple, Suite 1800
Salt Lake City, Utah 84101
Telephone: 801-524-5796
Facsimile: 801-524-5262
Local Counsel
Alan Conilogue (Idaho State Bar No. 3196)
aconilogue@financejdaho.gov
Deputy Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-003 I
Telephone: 208-332-8093
Facsimile: 208-332-8016

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

SECURITIES AND EXCHANGE COMMISSION,
PLAINTIFF,

MEMORANDUM IN SUPPORT
OF MOTION FOR APPROVAL
OF PLAN OF PARTIAL
DISTRIBUTION

v.
DAREN L. PALMER and TRIGON GROUP, INC., a
Nevada Corporation,

Civil No. 09-75-S-EJL
Judge Edward J. Lodge

DEFENDANTS.
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The Securities and
Memorandum in Support

'fJ.ange Commission (the
the Motion for Approval of Partial

•

r'

'1") respectfully submits this

istribution. On February 26,

2009, the Commission filed a Complaint seeking to enjoin Daren L. Palmer ("Palmer") and
Trigon Group, Inc. ("Trigon") (collectively, the "Defendants") from further violations of the
federal securities laws, an ex parte Order to stay litigation, an ex parte Order freezing their
assets, an ex parte Order to appoint a receiver, and a preliminary injunction. On February 26,
2009, this court granted the ex parte Orders and appointed Wayne Klein as Receiver (the
"Receiver") for Trigon (Docket #s 8 and 9). The Receiver was charged with marshalling
Trigon's assets. The Commission seeks to make a partial distribution of funds in the
Receivership Estate to defrauded investors. The Commission proposes a Plan of Partial
Distribution (the "Plan"), attached hereto as Exhibit "B", that identifies the process by which the
Receiver will distribute funds in the Receivership Estate. This Plan is subject to the approval of
the Court.
All capitalized terms used in this Memorandum shall have the meaning attributed to them
in the Plan. In the event of any discrepancy between the Plan and the description of the Plan
herein, the terms of the Plan shall control.

PROPOSED PLAN OF PARTIAL DISTRIBUTION
The Commission believes that making a partial distribution of available funds is
appropriate and in the best interest of the defrauded investors to assure their pro rata share is
recovered as set out by the Plan. A investment analysis of the amounts invested by individual
investors, the amounts returned by Palmer and/or Trigon to each, and their pro rata share of the
distribution is attached hereto as Exhibit "A". The investment analysis is based on the
documents in the possession of the Receiver, or obtained by the Receiver, Claims Forms

<II- f"') ,

-- ()
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submitted by investors, other documentation and evidence submitted by individual investors, and
a thorough review of the financial records of Palmer and/or Trigon. The investment analysis,
and the figures contained therein, is subject to modification upon receipt of additional
information. The Receiver shall provide notice to any affected Claimant in the event of
modification to the investment analysis.
The entirety of the properties and funds in the Receiver's control are not being
distributed, because the Commission and the Receiver have determined that retaining a portion
of the assets marshaled by the Receiver for expenses such as costs related to taxes, defending
Palmer's and/or Trigon's assets, payment of Disputed Claims which later become Allowed
Claims, and other expenses to be approved by this Court is appropriate.
SUMMARY OF SIGNIFICANT ELEMENTS OF THE PRO:POSED PLAN OF PARTIAL
DISTRIBUTION
A.

Division of claims

The Plan divides claims against funds in the Receivership Estate as follows:
(1) Class 1 shall consist of Administrative Expense Claims;
(2) Class 2 shall consist of Tax Claims;
(3) Class 3 shall consist of Investor Claims, but shall exclude Claims by NonParticipants as defined by Article II of the Plan;
(4) Class 4 shall consist of Claims for amounts outstanding to non-investor creditors;
and,
(5) Class 5 shall consist of Non-Participant Claims.
The ordinal placement of the classes are established to represent the priority by which they will
receive payment.

B.

People and enti .

~luded

from plan

The Commission has determined that allowing certain

to participate in this

partial distribution is neither fair nor equitable. All individuals and entities that will be excluded
fTom any distribution under the Plan are enumerated in Article II of the Plan. This group
includes individuals and entities that were substantially involved in the fraudulent investment
scheme of Palmer (collectively, the "Insiders"). Insiders include, but are not limited to, Daren L.
Palmer, his relatives, individuals who have materially participated in soliciting Palmer and/or
Trigon investors with knowledge of its overall fraudulent activity, and investors whose accounts
and/or funds invested with Palmer and/or Trigon are or were legally or substantially controlled
by an Insider.
Individuals who have made other arrangements with their claims and individuals with
other circumstances that make it appropriate to exclude them from the Plan will not be allowed
to participate in the Plan.

C.

Pro rata recovery
The Commission does not believe the Receiver will be able to recover and liquidate

sufficient Palmer and/or Trigon assets to fully compensate all Class 3 claims. A substantial
amount of investor funds were used by Palmer for personal purposes including credit card
payments, the construction of a $7 million mansion in Idaho Falls, the purchasing of recreational
vehicles and the payment of a large personal salary. Therefore, the Commission's Plan proposes
that Class 3 claimants will be paid in a manner to assure a pro rata recovery for claimants based
on the principal amount invested with Palmer and/or Trigon minus any funds received from
Palmer and/or Trigon to date.
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OPERATION OF THE
In anticipation of the Commission's filing of a Proposed Plan, the Receiver requested that
the Court establish a deadline by which investors should submit claims (Docket #53). The Court
established February 28,2010 as the Claims deadline (Docket # 54).
The Commission knows of no claims that were timely submitted that are not included on
the investment analysis. The investment analysis contains a determination of the verified
investment for each investor, which is the basis for calculating the amount of each allowed
investor claim. The investment analysis also includes the percentage return on the verified
investment received by each Claimant from Palmer, Trigon or the Receiver to date. Any and all
distributions will be made after a determination of a benchmark percentage return level by the
Receiver in light of the available proceeds. The Receiver will make the first distributions to
those aggrieved investors who have not yet received that benchmark percentage return on their
original and verified investment. Those Claimants who have already received in excess of the
benchmark percentage return will receive distribution only after all other investors have
recovered the same percentage.
Notice of the Motion, together with the dissemination of the Plan, provides investors,
known creditors and claimants with the opportunity to object to

th~

Commission's

determinations in the investment analysis or any other portion of the Commission's Plan by
filing an opposition to the Nlotion with this Court. The Commission is sending the Motion,
along with the Plan, to all investors, known creditors and claimants at their last known address.
Investors, known creditors and claimants will have until August 9, 2010 to file an opposition to
the Motion, the distribution set forth in the Plan, or any other objection to the Plan. Any
objections shall be filed with this Court and served upon the Commission, the Defendants, the

5

Receiver and all

·r\U.C>C'T.,.,.rc<

wn creditors and claimants who

;ved service of the Motion.

Responses to any objection to the Plan shall be filed with the Court and served on the
Commission, the Defendants, the Receiver and all investors, known creditors and claimants upon
whom the motion was served no later than September 8, 2010. Such responses should also be
promptly filed with this Court.
If an investor does not object to the amounts set forth in the investment analysis by
August 9,2010 the corresponding investment analysis amounts for that particular investor shall
be considered the final claim for the purposes of the Plan unless otherwise modified after notice
to the affected Claimant.

ARGUMENT
I. THE COURT SHOULD APPROVE THE PLAN FOR PARTIAL DISTRIBUTION

A. The Court has authority to provide a remedy in equity.

Section 20(b) of the Securities Act [15 U.S.c. § 77(t)] and Section 21ed) of the Exchange
Act [15 U.S.c. § 78u(d)] empower the Court to grant injunctive relief where it appears that a person
is engaged in or about to engage in violations of the federal securities laws. Federal courts have
inherent equitable power to issue ancillary relief, including the imposition of a receivership.
SEC v. Wencke, 622 F.2d 1363, 1369 (9th Cir. 1980). Where the Court is authorized by statute to
provide the equitable remedy of an injunction, it also has "the authority to award ancillary equitable
relief, including restitution." CFTC v. Brockbank, 505 F. Supp. 2d 1169, 1175 (D. Utah 2007)
(internal quotes removed). The goal of restitution is to restore the status quo and return to investors
what is properly theirs. Id.
The Commission's Plan seeks to restore to individual investors that of which they were
defrauded. While it is highly unlikely that the investors will be fully compensated, the Plan seeks to
., c\,
~',-'
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provide some relief by

; :fi.J:.nds to the investors. As

?lan represents an appropriate

use of the Court's power to provide ancillary relief.

B. The Court has authority to approve of the Plan's distribution of funds in the
Receivership.
District courts have broad power and wide discretion to determine the appropriate relief
in an equity receivership. SEC v. Lincoln Thrift Ass'n, 577 F.2d 600, 606 (9th Cir. 1978); SEC
v. American Capital Invs., Inc., 98 F.3d 1133, 1143 (9th Cir. 1996); SEC v. Black, 163 F.3d 188,
199 (3d Cir. 1998); SEC v. Ellio!!, 953 F.2d 1560, 1569-70 (11 th Cir. 1992). Plans for distribution
of funds will be reviewed for abuse of discretion. CFTC v. Topworth Int'l, Ltd., 205 F.3d 1107,
1115-16 (9th Cir. 1999); SEC v. Certain Unknown Purchasers of the Common Stock of & Call
Options for the Common Stock of Santa Fe InCI Corp., 817 F.2d 1018, 1020 (2d Cir. 1987).
Under the broad discretion afforded district courts, a plan generally will be upheld if it serves to
orderly and efficiently distribute funds to investors. Topworth, 205 F.3d at 1115.
Here, the Plan presented by the Commission provides a reasonable procedure for returning
funds to defrauded investors. Hence, approving the Plan's distribution of funds to investors is
within this Court's power.

C. A distribution resulting in a pro rata recovery of funds is equitable.
Generally, where funds available to compensate investors are limited, a pro rata
distribution of funds from a receivership is an equitable remedy. Topworth, 205 F.3d at 1116;

u.s. v. Real Property, 89 F.3d 551, 553 (9th Cir. 1996).

For example, the Topworth Court

approved a pro rata distribution of funds despite one investor's records indicating that he was
entitled to a larger sum. 205 F.3d at 1116. Similarly, in Real Property, the Court noted that
when many individuals are defrauded and insufficient funds are available to compensate them, it
.; q,.
_!... '___ f
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would be inequitable to

me party to use "tracing

~laim

a greater share of

property out of commingled funds. 89 F.3d at 553.
In the case at bar, funds available for distribution are limited. A distribution resulting in a
pro rata recovery of funds places participating investors' claims on equal footing. Additionally,
there is substantial uncertainty as to what future funds the Receiver will recover. A distribution
resulting in a pro rata recovery for investors is most equitable in light of this uncertainty.
D. Limitations on claims in the Plan are an appropriate exercise of the
Commission's discretion.

In formulating plans to compensate victims of securities fraud, the Commission may
impose limits on claims to maximize the return to defrauded investors. SEC v. Wang, 944 F.2d
80, 81-82, 88 (2d Cir. 1991); Certain Unknown Purchasers, 817 F.2d at 1115-16. In Wang, the
court allowed the Commission's plan to limit distribution of funds only to investors who had
suffered "out-of-pocket" losses, not just losses on paper. 944 F.2d at 81-82. "This kind oflinedrawing - which inevitably leaves out some potential claimants - is ... appropriately left to the
experience and expertise of the SEC in the first instance." Id. at 88.
The Commission feels that the distinctions drawn in the Plan provide the most equitable
form of relief to the investors. Investors who received a return of any funds from Palmer and/or
Trigon will have those returns credited against their investment. Similarly, the Plan bars any
claims for interest or returns that were promised as a part of the Trigon investment ss::heme.
The Commission has also determined that excluding parties detennined to be Insiders
fyom participating in the Plan is fair and equitable. Although some Insiders may have lost
money by investing with Palmer and/or Trigon, their conduct leaves them with unclean hands.
Allowing those who perpetrated or aided in the perpetration of this fraud to have equal footing
with innocent investors would be unfair. By excluding these Insiders, there will be a greater

8

return to victims who had

. 'l.er knowledge of nor

the fraudulent nature of the

operation.
E. Allowing investors and third parties the opportunity to object to the Motion
and the Plan provides sufficient due process.

Use of summary procedures is permissible for nonparty claims to property held by a
receiver. Topworth, 205 F.3d at 1113. Due process requires notice and an opportunity to be
heard. Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950).
The response allowed is sufficient to provide investors, known creditors and claimants
with the opportunity to dispute the Motion or any portion of the Plan. Service of the Motion and
accompanying documents upon investors, known creditors and claimants at their last known
address is reasonably calculated to provide notice to investors, known creditors and claimants.
Investors, knovvn creditors and claimants will be given reasonable notice and ample time to have
their objection heard in a meaningful way by this Court. A full hearing is not required to provide
due process to investors, known creditors and claimants claiming property. Elliott, 953 F.2d at
1571. Accordingly, since investors, known creditors and claimants will be provided with the
opportunity to present evidence and be heard in a meaningful manner, they will be afforded due
process.

'" f:'
..::...
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CONCLUSION
Based on the forgoing, the Commission's Plan represents a fair and equitable plan of
distribution. Therefore, the Commission respectfully requests this Court to approve the Motion
for Approval of the Plan of Partial Distribution.
DATED this 9th day of June 2010.

lsI Karen L. Martinez
Karen L. Martinez
Thomas M. Melton
Attorneys for the Plaintiff
Securities and Exchange Commission
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TRIGON INVESTMENT ANALYSIS

1
Investor Name

Claim #

2
2005
3
2010
4
2014
5
6
2021
2015
7
2032
8
2020
9
10
2011
2001
11
2030
12
2017
13
14
2003
2002
15
16
2004
2006
17
2007
18
2008
19
2009
20
21
2012
2013
22
2016
23
2022
24
2023
25
2024
26
2025
27
2026
28
2027
29
2028
30
2029
31
32
Subtotal
33
34
35 Claims Filed Late
36 2034*
37 2035#

Allowable Claim
Amount

Total Distributions

Verified Investment

$150,000.00
$1,625,000.00
$705,000.00
$200,000.00
$8,400,000.00
$200,000.00
$9,430,000.00
$250,000.00
$2,700,000.00
$124,000.00
$340,000.00
$2,778,700.00
$1,000,000.00
$25,000.00
$200,000.00
$50,000.00
$55,500.00
$420,000.00
$100,000.00
$250,000.00
$160,000.00
$250,000.00
$378,000.00
$500,000.00
$125,000.00
$35,000.00
$898,787.00
$11,000.00
$20,000.00

$137,786.00
$1,455,000.00
$621,930.71
$164,583.00
$4,495,482.00
$106,000.00
$5,205,156.00
$65,000.00
$537,500.00
$19,000.00
$22,417.50
$40,000.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

$12,214.00
$170,000.00
$83,069.29
$35,417.00
$3,904,518.00
$94,000.00
$4,224,844.00
$185,000.00
$2,162,500.00
$105,000.00
$312,582.50
$2,738,700.00
$1,000,000.00
$25,000.00
$200,000.00
$50,000.00
$55,500.00
$420,000.00
$100,000.00
$250,000.00
$160,000.00
$250,000.00
$378,000.00
$500,000.00
$125,000.00
$35,000.00
$898,787.00
$11,000.00
$20,000.00

% Return on
Verified
Investment
91.86%
89.54%
88.22%
82.29%
53.52%
53.00%
41.97%
26.00%
19.91%
15.32%
6.59%
1.44%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%

Allocation to
Claimants From
Partial Distribution
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$134,577.82
$11,865.80
$62,214.52
$651,667.65
$248,917.71
$6,222.94
$49,783.54
$12,445.89
$13,814.93
$104,545.44
$24,891.77
$62,229.43
$39,826.83
$62,229.43
$94,090.90
$124,458.86
$31,114.71
$8,712.12
$223,724.00
$2,738.09
$4,978.35

Benchmark
(% Paid After
Partial
Distribution)
91.86%
89.54%
88.22%
82.29%
53.52%
53.00%
55.20%
26.00%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%
24.89%

$31,380,987.00

$12,869,855.21

$18,506,131.79

24.89%

$1,975,050.74

$5,045,000.00
$50,000.00

$2,200,353.00
$0.00

$2,844,647.00
$37,500.00

43.61%
0.00%

$0.00
$9,334.41

43.61%
24.89%

$62,730.90

$0.00

$62,730.90

0.00%

$15,614.83

24.89%

$36,538,717.90

$15,070,208.21

$21,451,009.69

24.89%

$1,999,999.98

38

39
40
41
42
43
44
45
46

Non-Investor Claim
2033"
Grand Total

.

-, ..

-

Created 6/8/10 by Wklein from Claim Forms and Bank Records

I

I

i
I

..

Claim
Notes on late Claims and tw.
I
* The Receiver is recommending that this claim be allowed, even though it was mailed eight days late. The claimant explained he was living out of state and
was not aware of the claims process until after the deadline. The Receiver has reduced the allowable amount of this claim by $350,825.00 for other reasons
47 and recommends that the reduced amount of the claim be allowed.
# This claim was mailed 40 days late. The claimant indicated that he missed the notice that was sent out because the claimant's spouse was undergoing
treatment for severe medical problems at the time the claim forms were distributed. The Receiver is recommending that this claim be allowed, but at a 25%
48 discount due to the late SUUIIII;:';:""".
1\ This claim is by a contractor who performed work on the warehouse owned by Palmer. He had a lien on the warehouse, but he did not file suit before the
lien expired. The Receiver is recommending that the amount of the lien -- minus profits -- be treated as an allowed claim because the Receivership
49 b enefitted from the work performed.
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Karen L. Martinez (Utah
No. 7914)
martinezk(ci{sec.gov
Thomas M. Melton (Utah Bar No. 4999)
meltont@sec.gov
Attorneys for Plaintiff
Securities & Exchange Commission
15 West South Temple, Suite 1800
Salt Lake City, Utah 84101
Telephone: 801-524-5796
Facsimile: 801-524-5262
Local Counsel
Alan Conilogue (Idaho State Bar No. 3196)
aconilogue@finance.idaho.gov
Deputy Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0031
Telephone: 208-332-8093
Facsimile: 208-332-8016

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

SECURITIES AND EXCHANGE COMMISSION,

PLAN OF PARTIAL
DISTRIBUTION

PLAINTIFF,
v.
DAREN L. PALMER and TRIGON GROUP, INC., a
Nevada Corporation,

Civil No. 09-75-S-E1L
Judge Edward J. Lodge

DEFENDANTS.

The Securities and Exchange Commission (the "Commission") hereby submits this
A

proposed Plan of Partial Distribution (the "Plan").

n

~l

..: . :J:J

ARTICLE 1I.

NS

"Administrative Expense Claims" shall consist of all costs, expenses and fees

incurred by the Receiver and his agents in connection with his administration of the funds and
other assets within his control, including but not limited to consultant fees, accountant fees,
auctioneer or liquidator fees, legal fees, operation expenses and all other reasonable costs and
expenses. Administrative Expense Claims shall also include the Receiver's legal fees and
expenses that are incurred in connection with the prosecution of any action undertaken by or
defended by the Receiver for the purpose of recovering or preserving funds and other assets
within his control.
2.

"Allowed Claim" shall refer to a Claim for which proof has been filed in a timely

fashion by an Eligible Claimant with the Receiver or his designee in accordance with the claim
process previously approved by this Court (Docket # 54). No Incomplete Claim shall be
considered an Allowed Claim.
3.

"Allowed Claimants" shall refer to claimants with Allowed Claims.

4.

"Approval Order" shall refer to the Order of the Court approving this Plan of

Partial Distribution.
5.

"Bar Date" shall refer to that date by which a Claim must be filed in order to

receive a distribution from the funds held by the Receiver pursuant to this Plan. This Court
designated the Bar Date as February 28, 2010 (Docket # 54). Claims submitted after February
28, 2010 will be considered untimely and will not participate in the Plan.
6.

"Case" shall mean SEC v. Palmer, et aI., Civil No. 09-75-S-EJL (D. Idaho Feb.

26,2009).
7.

"Claim" shall mean any right to distribution, whether or not such right to payment
.. ("' cC,

..:._:J J
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is reduced to judgment, liquidated, unliquidated, fixed or contingent, asserted or unasserted,
matured, disputed or undisputed, legal, secured or unsecured.
8.

"Claims Process" shall refer to the procedure established by the Receiver and set

forth in Article V of the Plan by which all Claims shall be presented for determination by the
Receiver and this Court.
9.

"Class" shall mean a group of Claims, which are substantially similar to each

other as classified pursuant to the Plan.
10.

"Disputed Claim" shall mean a Claim objected to by the Receiver for any defect

which will result in an Allowed Claim less than the amount claimed.
11.

"Eligible Claimant" shall refer to any claimant who is not defined as a Non-

Participant in Article II.
12.

"Incomplete Claim" shall refer to any claim submitted by a claimant who failed to

declare and verify under penalty of perjury the veracity of his or her claim and/or failed to
provide all required information as set forth in the Investor Claim Form.
13.

"Investment Analysis" shall mean a report of the an10unts invested with Daren L.

Palmer ("Palmer") and/or Trigon Group, Inc. ("Trigon") by individual investors and the amounts
returned by Palmer and/or Trigon. The Investment Analysis shall be based on the Claims filed,
documents in the Receiver's possession or obtained by the Receiver, and a review of the
financial records of Palmer and/or Trigon.

14.

"Investor" shall mean an individual or entity that delivered funds to Palmer and/or

Trigon for investment purposes only with a return contingent upon the performance of Palmer
and/or Trigon rather than some other obligation or agreement.

3

"Investor

15.

··m Form" shall mean a claim

bmitted by a claimant as

approved by this Court in an Order dated January 21,2010 (Docket #54).
"Investor Claims" shall mean a Claim for monies deposited with Palmer andlor

16.

Trigon for investment purposes. This term shall be limited to a Claim for the principal balance
tendered for investment less all funds returned to the claimant and will not include any claim for
interest on the principal sum, or any promised returns on the amount invested. This term shall
not include monies paid to Palmer and/or Trigon in the form offees or for other non-investment
purposes or obligations incurred by Palmer andlor Trigon which were not for investment
purposes. Third-Party Investor claims shall be treated as Investor Claims except as set forth
herein.
17.

"Palmer" shall refer collectively to the entities and individuals known as Trigon

Group, Inc., Daren L. Palmer, and Duane L. Yost ("Yost"), as well as other companies controlled
by Palmer and/or Yost, including but not limited to Yost Group.
18.

"Tax Claims" shall refer to a claim of a government authority for the payment of

a tax of any kind, including, but not limited to income taxes, personal property or intangible
taxes, payroll taxes, and sales taxes.
19.

"Trigon" shall refer collectively to the entities and individuals known as Trigon

Group, Inc., Daren L. Palmer, and Duane L. Yost, as well as other companies controlled by
Palmer andlor Yost, including but not limited to Yost Group.

ARTICLE II - DEFINITION OF NON-PARTICIPANTS OF THE PLAN
Non-Participants of the Plan shall not receive any distribution from the Plan. NonParticipants of the Plan consist of four classes,

1.

Insiders

4

I.

·

Beauchamp, Brad;

11.

Beauchamp, Gloria

111.

Beauchamp, Marcia;

IV.

Beauchamp, Michael;

v.

Kunz, Kyle;

VI.

Kunz, Lexi;
Palmer, Candice;

Vll.

Palmer, Daren;

Vlll.

Palmer, Dean;

IX.

x.

2.

Palmer, Dustin;

Xl.

Palmer, LuDean;

XlI.

Palmer, Michelle;

Xlll.

Talbot, Elaine;

XIV.

Yost, Duane;

xv.

Yost, Melba

Overpaid Investors and Recipients of Improper Payments
1.

II.

American Finance LP;
Beacon Light Capital, LLC;

111.

Beck, Doyle;

IV.

Burtenshaw, Janet Rochel;

V.
VI.
VII.

Copper Creek Fountains, LLC;
Eldgredge, David C. Jr;
Heffernan, George;
r, ;'
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Vlll.

IX.

x.
Xl.

xu.

Lawson, Stephan;
Lewis Family Properties, LLC;
Lewis, Shari;
Lewis, William J. II;

xiii.

No Limit Piano Gallery, Inc.;

xiv.

Rasmussen, Keith

xv.

Resource Solutions, LLC;

XVI.
XVII.

xviii.

Revolution Mechanical Works, LLC;
Sight and Sound, Inc.;
Sight and Sound by Design;

xix.

Smith, Julie A.;

xx.

Smith, Kenneth H. Jr;

XXI.

3.

Larsen, Jack;

Stoddard, Karen;

xxii.

Struchen, Jeff;

xxiii.

Taylor, R. Jay

Individuals and/or Entities that have reached settlement with the court-

appointed Receiver and/or released all claims against the Receivership Estate
1.
11.

All Inside A V Storage;
Bank of Commerce;

HI.

District 91 Found.;

IV.

Family Asset Protection (Robert Crandall);

v.

Goddard, John;

f)

6
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HK Holdings (Hollis Murri);
Vl1.
VIlI.

IX.

x.
Xl.

XlI.

JS Geldt (Steve Crandall);
Lindberg, Robert;
Mauri Ventures;
McGregor, Kathryn;
Olsen, Gary;

XUI.

Right Price Auto (Zahe Elabed);

XIV.

RS&I;

XV.

Schow, Aaron;

XVI.

Taggart, Kevin;

XVll.

TJ-2 Holdings;

XVllI.

4.

Howell, Jayce ;

Valois, Chris;

XIX.

Wright, Allan;

XX.

Wright, Brett;

XXI.

Wright, Bud;

XXII.

Wright, Kris

Investors who have not filed a Claim by the Bar Date or who filed an

Incomplete Claim, unless otherwise permitted by the Receiver, including Investors who filed a
Claim based on matters and/or properties not included in the Receivership.
The definition of Non-Participants of the Plan may be modified both before and after
approval of the Plan, on such notice and hearing as this Court deems appropriate.

rj ~ ~ '.
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rE III - CLASSIFICATION

~AIMS

For the purpose of the Plan, the Claims against Defendants and their property are
classified into five (5) classes as set forth in this Article.
1. Class 1 shall consist of Administrative Expense Claims;
2. Class 2 shall consist of Tax Claims;
3. Class 3 shall consist of Investor Claims, but shall exclude Claims by Non-Participants
as defined by Article II of this Plan;
4. Class 4 shall consist of Claims for amounts outstanding to non-investor creditors;
and,
5. Class 5 shall consist of Non-Participant Claims.

ARTICLE IV - TREATMENT OF CLASSES
The five (5) classes of claimants set the ordinal priority for payment.
1. Class 1. Administrative Expense Claims shall be paid periodically from the funds
held by the Receiver as approved by the Court and shall be accorded priority over all
other claims.
2. Class 2. The Receiver shall pay all Tax Claims and shall reserve funds for this
purpose. In the event a Tax Claim is allowed by the Receiver or by the Court, it shall
be accorded priority over all other Claims, except Class I Claims, and it shall be paid
upon allowance by either the Receiver or by a final, non-appealable order of the
Court.
3. Class 3. As soon as practicable after the entry of the Approval Order, and after
payments or the reservation of funds for Classes 1 and 2 above, the Receiver shall
identify all Class 3 claimants and their Claims in accordance with the Claims Process
f") ( .

..J
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set forth in Arti

1

'1, below. Class 3 claimants

-'laims are allowed by the

Receiver and this Court, in accordance with the Claims Process, shall be eligible for
distribution from the funds held by the Receiver resulting in a pro rata recovery.
4. Class 4. The Receiver shall, with any funds remaining following payments or
reservations as allowed for Classes 1,2 or 3, above, pay all outstanding Claims to
non-investor creditors. These shall include any outstanding debt to non-investor and
third-party creditors. No distribution shall be made to any Class 4 claimants at this
time.
5. Class 5. The Receiver shall provide to the Court, upon its request, the identity of all
Non-Participants of the Plan and the amount, if any, of claims made by those
individuals.

ARTICLE V - CLAIMS PROCESS
1.

Administrative Claims (Class 1) shall be paid periodically upon application by the

Receiver to this Court for an Order approving the payment of such claims. Tax Claims (Class 2)
shall be paid without need for further Order of this Court.
2.

For Investor Claims (Class 3), the Receiver shall determine the amount of each

Allowed Claim due to each investor by reviewing documents in his possession or obtained by
him, other evidence submitted by claimants, and financial records of Palmer and/or Trigon. The
amount to be received by each Class 3 claimant will be determined as follows:
Any and all distributions to Class 3 claimants will be made after the Receiver's
determination of a benchmark percentage return level in light of the Receivership funds available
for distribution and upon consideration of all distributions made to such claimants both before
and after commencement of the Case. Distributions will be made first to those Class 3 claimants

9

who have not yet

~

benchmark percentage return

~ir

original and verified

investment. Those Class 3 claimants who have previously received in excess of that benchmark
percentage return level through payments by Palmer, Trigon or the Receiver before the
distribution will receive no distribution unless and until all investors have received the same
percentage return. This procedure will be followed until the amount of money to be distributed
in the Receiver's possession or control is exhausted.
3.

A Motion for Approval of the Plan and a Memorandum in Support of the Motion

for Approval of the Plan shall be filed concurrently with this Court and distributed to all known
investors and parties in interest, at their last known address, along with this Plan, the Investment
Analysis and any other relevant documents.
4.

Claimants and parties in interest will be given until August 9,2010 to file and

serve an opposition to the Motion for Approval of the Plan. Any and all objections shall be
served upon the Commission, the Defendants, the Receiver and individuals upon whom the Plan
was served. Any such objections shall be promptly filed with this Court upon service.
Responses to any objections shall be filed by the Commission, the Defendants, the Receiver and
individuals upon whom the Plan was served no later than September 8, 2010. Such responses
should be promptly filed with this Court upon service.
S.

If no objection or response from a claimant is received by August 9, 2010 the

corresponding Investment Analysis amounts for that particular investor shall be considered the
final Claim for the purposes of the Plan, unless such Claim is the subject of an objection by the
Receiver and allowed in a different amount.
6.

Objections to the Plan, the Motion for Approval of the Plan, and the

accompanying Memorandum shall be considered untimely if filed after August 9, 2010.
f') r -.
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7.

Upon conclusion of the period allowed for objections and responses and within 30

days after the entry ofthe Approval Order, Claims may be paid from the Receivership in a
percentage determined by the Receiver.
8.

Upon distribution, the Receiver shall file with this Court a report detailing the

amount distributed, together with a schedule of the names and anlounts distributed to each
investor.

ARTICLE VI - RETENTION OF JURISDICTION
1.

The Order Appointing Receiver, dated February 26, 2009, and any related orders

of the Court dealing with the Receiver's power and authority, shall remain in full force and
effect, except as modified in the Approval Order, or any subsequent Order entered by this Court,
until this Court enters an order concluding this Case and discharging the Receiver.
2.

The Receiver shall retain all powers and authority provided in this Court's Orders

until the discharge of the Receiver by this Court.
3.

The Receiver may abandon any assets of Palmer and/or Trigon, or any claim or

cause of action of the Receivership Estate, upon notice to all parties, if the Receiver determines,
in his discretion, that abandoning such asset, claim or cause of action is in the best interests of
the Receivership Estate.
4.

This Court shall retain jurisdiction over the Case for all purposes allowed by law,

including, but not limited to, the following:
1.

the interpretation, implementation, enforcement, and consummation of the
Plan;

11.

111.

the allowance or disallowance of any Claim;
the determination of validity and priority of any Claim;

11

IV.

the modification of the Plan as may be necessary to carry out its purposes and
intent;

v.

the resolution of all litigation that has been or may be filed by or against the
Receiver;

VI.

Vll.

any future plans of partial or final distribution; and,
the entry of an Order concluding the Case and discharging the Receiver.

ARTICLE VII - MISCELLANEOUS PROVISIONS
1.

Upon application of the Commission, the Receiver, or any party of interest this

Court may issue an Order directing any necessary party to execute, deliver, or join in the
extension or delivery of any instrument or document and perform any other act necessary for the
consummation of the Plan.
2.

The Receiver shall be authorized to exclude from distribution any funds he deems

necessary to pay for the ongoing operations and obligations of the Receivership Estate. This
amount shall be used, subject to this and other Orders of the Court, to pay administrative
expenses of the Receivership Estate, pay for any applicable taxes, provide for future distribution
on Claims not included in the Plan, and for any other purpose approved by this Court.
3.

The Receiver shall be authorized to compromise or settle any Disputed Claim

after entry of the Approval Order; however, no such agreement shall pr9vide for payment or
treatment of any Disputed Claim upon terms more favorable to such claimant than the payment
or treatment provided to claimants of the same Class.
4.

The provisions of the Plan, upon confirmation through the Approval Order, shall

be binding upon all claimants and parties in interest.
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5.

The Plan

- '_ e modified both before and after - "oval, on such notice and

hearing as this Court deems appropriate.
6.

Claimants are required to infonn the Receiver, in writing, of any change of

address or party in interest.
7.

Where applicable, distributions under the Plan shall be made by sending a check

in the name of the claimant to the last known address of said claimant or to the address specified
by any change of address notices received by the Receiver before the funds are distributed.
8.

If a claimant fails to negotiate within 90 days after the date of the check any

distribution check mailed to his last known address, the associated Claim shall be considered
abandoned and disallowed in its entirety. The funds, which would otherwise be distributed to
such claimant, shall revert to the Receivership Estate.
9.

Upon entry of the Approval Order, the Receiver will be required to provide notice

of any proposed action or relief requested from this Court to the Commission, those parties in
interest who have already filed a notice of appearance in the Case and those parties in interest
who file a request with the Court to receive all notices and to all claimants holding Allowed
Claims. This provision shall not apply to any litigation filed by the Receiver with this Court,
which need only be served on any defendant named therein.
10.

The Receiver, his agents, attorneys and employees, shall be held hannless for any

damages or liability that may arise through the discharge of his duties under the Plan, in
accordance with this Court's Order to Appoint a Receiver on February 26, 2009.
11.

When the Receiver determines that further efforts to liquidate the assets of Palmer

and/or Trigon are not required or would not be economical, he shall file a motion with this Court

13

to close the Case wherein he may request such relief as he deems necessary for the final
resolution of this Case.
12.

The Commission shall file one or more additional Plans of Partial or Final

Distribution if funds become available for further distributions. Future Plans of Partial or Final
Distribution may vary in methods, means and allocations and nothing in the Plan or the Approval
Order shall limit the times of future Plans of Partial or Final Distribution.
DATED this 9 th day of June 2010.

/s/ Karen L. Martinez
Karen L. Martinez
Thomas M. Melton
Attorneys for the Plaintiff
Securities and Exchange Commission
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MANWARING LAW OFFICE, P.A.
Kipp L. Manwaring -/SB 3817
381 Shoup Avenue
Idaho Falls, Idaho 83402
Telephone: (208) 523-9106
Facsimile: (208) 523-9146
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Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

DARRYL HARRIS and CHRISTINE
HARRIS, husband wife,
Plaintiffs,

)
)
)

)

Case No. CV -09-3488

)

vs.
DUANE L. YOST and LORI YOST,
husband and wife, DUANE L. YOST as
Trustee of the DUANE L. YOST TRUST,
THE BANK OF COMMERCE, an Idaho
Corporation and JOHN DOES I-X,
Defendants.

)
)
)
)

RESPONSE IN OPPOSITION TO
DEFENDANT, BANK OF
COMMERCE'S MOTION FOR
SUMMARY JUDGMENT

)
)
)
)
)

The Plaintiffs, Darryl Harris and Christine Harris, hereby respond in opposition to the
Bank of Commerce's motion for summary judgment. As set fOlih below, genuine issues of
material fact exist preventing summary judgment and the Harrises are entitled to summary
judgment on two key issues presented by the Banks.
FACTS

During 2007 and 2008 Duane Yost was self-employed working in various entities that
had investments with Trigon Group. (Affidavit of Counsel, Deposition of Duane Yost, p. 8,11. 125; p. 9, 11. 1-3). Yost believed he had several million dollars in his account with Trigon.

(Affidavit of Counsel, Deposition of Duane Yost, p. 11, 11. 10-12).
In his 2007 financial statement given to the Bank of Commerce, Yost listed his Trigon
assets in the amount of $18,500,000.00. (Affidavit of Counsel, Deposition

0/ Duane

Yost, Exhibit

6). In 2007 Yost's listed assets with Trigon amounted to 90% of his net worth. (Affidavit of

Counsel, Deposition o/Stephen Crandall, p.99, 11. 15-25; p. 100,11. 1-17).
Response in Opposition
Harris vs Yost/Bank o(Col71l71erce
Case No. CV -09-3488

In his 2008 financial statement given to the Bank, Yost listed his Trigon assets in the
amount of $19,500,000.00. (Affidavit of Counsel, Deposition of Duane Yost, Exhibit 7). In 2008
Yost's listed assets with Trigon amounted to 80% of his net worth. (Affidavit of Counyel,

Deposition of Stephen Crandall, p.99, II. 15-25; p. 100, II. 1-17).
Toward the end of summer 2007 Yost discussed with Darryl Harris and Steve Crandall
ideas about a joint development of 80 acres of Harris's land. (Affidavit of Counsel, Deposition of

Duane Yost, p. 9, II. 12-25; p. 10, II. 1-20).
Yost was to purchase from Harris 40 acres and contribute that land to the development
entity. (Affidavit of Counsel, Deposition of Duane Yost, p. 8, II. 1-25; p. 9, II. 1-3). Crandall
organized Triad-Harris, LLC, an Idaho limited liability company, to be the development entity
that would hold title to the land. (Affidavit of Counsel, Deposition of Stephen Crandall, p.14, II.
1-25; p.15, 11.1-25; p.16, 11.1-25; p.17, 11.1-24). According to Crandall, Yost was to convey title
to his 40 acres to the company. (Affidavit of Counsel, Deposition of Stephen Crandall, p.14, II. 125; p.15, 11.1-25; p.16, 11.1-25; p.17, 11.1-24).
In accordance with the initial discussions about the joint development, Yost transferred
$800,000 from his Trigon account to a Trigon account held by Harris. (Affidavit of Counsel,

Deposition of Duane Yost, p. 10, II. 21-25; p. 11, II. 1-17). At the time of Yost's transfer of
money, and unbeknownst to him, he did not have $800,000 in actual funds in his account due to
Darren Palmer's fraud. (Affidavit of Counsel, Deposition of Duane Yost, p. 12, II. 13-25; p. 13, II.
23-25; p. 14, II. 1-5). At the time of the transfer of $800,000 from Yost to the Harrises, no deeds
were exchanged. (Affidavit of Counsel, Deposition of Duane Yost, p. 14,11. 19-25; p. 15, II. 1-5).
Yost testified that the Harrises were not giving him 40 acres. (Affidavit of Counsel,

Deposition of Duane Yost, p. 13, II. 5-11 ). Yost intended to pay the Harrises for the 40 acres.
(Affidavit of Counsel, Deposition of Duane Yost, p. 13, II. 5-11). Yost admitted no consideration
was given to the Harrises in exchange for the quitclaim deeds he received. (Affidavit of Counsel,

Deposition of Duane Yost, p. 43, 1. 25; p. 44, II. 1-25; p. 45, II. 1-12).
At no time did Yost go into possession of the 40 acres. (Affidavit of Counsel, Deposition

of Duane Yost, p. 51, II. 4-16). Romrell admitted driving by the 40 acres and noting it was
farmland and otherwise unimproved. (Affidavit o.fCounsel, Deposition of Thomas Romrell, p. 37,
II. 9-25; p. 38, 11. 1-9)
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The Bank of Commerce in October 2008 asked Yost for verification of Palmer's trading
activities relating to Trigon. (Affidavit of Counsel, Deposition of Duane Yost, p. 15, 11. 8-25,
Exhibit 1; p. 16, 11. 1-21; Ajjidavit of Counsel, Deposition of Thomas Romrell, p. 8, 11.6-21;
Exhibit 1). Yost further explained to the Bank his findings about Palmer's questioned activities,
including and a false statement Palmer had provided from the Bank of America purporting to
show $125,000,000.00 available to Palmer, and a fictitious telephone number for Bank of
America concerning Palmer's account. . (Affidavit of Counsel, Deposition of Duane Yost, p. 18,
lI.1-25;p. 19,1l. 1-25;p.20,11.1-24).
Thomas Romrell acknowledged that in July 2008, the Bank issued an unsecured loan to
Yost in the amount of $1,000,000.00, which was in addition to the $2,000,000.00 loan Yost had
outstanding with the Bank. (Affidavit of Counsel, Deposition of Thomas Romrell, p. 12,11.16-25;
p. 13,11. 1-2). The $1,000,000.00 loan was a short term loan for personal investment. (Affidavit

of Co unsel, Deposition of Thomas Romrell, p. 12,11.16-25; p. 13,11. 1-2).
Romrell recalled seeing the documents Palmer provided to the Bank as evidence of his
trading positions and activity. (Affidavit of Counsel, Deposition of Thomas Romrell, p. 26, 11.1625; p. 27, 11. 1-25; p. 28, 11. 1-21). Romrell did not understand the document, nor did another
Bank employee. (Affidavit of Counsel, Deposition of Thomas Romrell, p. 26, 11.16-25; p. 27, 11. 125; p. 28, 11. 1-21). The Bank made no further inquiry about the document in order to verify
Palmer's legitimacy. (Affidavit o.lCounsel, Deposition of Thomas Romrell, p. 26, 11.16-25; p. 27,
11. 1-25;p.28,11. 1-21).
Romrell recalled seeing the statement purportedly from Bank of America that could have
been the statement showing $125,000,000.00 available to Palmer. (Affidavit of Counsel,

Deposition

0.1 Thomas

Romrell, p. 17, 11.2-25; p. 18, 11. 1-9). Romrell also discussed with Allan

Wright the telephone contact given for the account with Bank of America. Romrell recognized
both as not the way banks do business. (Affidavit of Counsel, Deposition

0.1 Thomas Romrell, p.

17, 11.2-25; p. 18,11. 1-9). As of October 31,2008, the Bank knew Trigon had issued several
insufficient funds checks to various customers of the Bank. (Affidavit of Counsel, Deposition

0.1

Thomas Romrell, Exhibit 1).
In October and November 2008 the Bank applied pressure on Yost to satisfY his past due
loans in the amount of $3,000,000.00. (Affidavit of Counsel, Deposition of Duane Yost, p. 21, 11.
1-12). Neither of Yost's notes was secured, nor had any prior loans been secured. (Affidavit of
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Counsel, Deposition of Duane Yost, p. 39, 11. 8-13). Yost did not show the 40 acres ofland on
his 2007 financial statement. (Affidavit of Counsel, Deposition of Duane Yost, p. 30, 11. 4-6,
Exhibit 6). Yost did show the 40 acres on his 2008 financial statement although at the time of
that statement he did not hold title to that land. (Affidavit of Counsel, Deposition of Duane Yost,
p.33,11.1-21).
By November 2008 Romrell and the Bank's board was concerned that Yost was not
going to receive money from Palmer. (A.Dzdavit of Counsel, Deposition of Duane Yost, p. 42, 11.
9-25; p. 43, 11. 1-3). Responding to the Bank's demand for collateral, Yost called Harris in late
November 2008 and asked for a deed to the 40 acres. (Affidavit of Counsel, Deposition of Duane

Yost, p. 43, 11. 6-24). Harris signed a quitclaim deed with the Yost Family Trust as grantee.
(Deposition Exhibit 20).
In November 2008 both Darryl Harris and Christine Harris went to the Bank to execute
deeds of trust to secure a loan the Bank had made to assist the Harrises' sons in purchasing the
Harrises' business. (Affidavit of Counsel, Deposition of Darryl Harris, p. _, 11. _). Christine
Hanis signed the deed of trust and had it notarized at the Bank. (4ffidavit of Counsel, Deposition

of Christine, p. _, 11. _ Exhibit ). As of that date, the Bank had a copy of Christine Harris'
signature on the deed of trust as well as on her signature cards at the Bank. (Affidavit of Counsel,

Deposition of Thomas Romrell, p. 52,11.11-25; p. 53,11. 1-21).
The Bank had Yost and his wife execute a deed of trust for the 40 acres on November 21,
2008, prior in time to any deed from Harris to Yost. (Deposition Exhibit 17). The first quitclaim
deed from Harris named the Yost Trust as grantee, however, the trust was not the entity that
executed the Bank's deed of trust on November 21,2008. (Deposition Exhibit 17,20). The Bank
had a title commitment dated November 7, 2008 showing the Harrises as the titled owners of
record for the 40 acres. (4ffidavit of Counsel, Deposition o.[Thomas Romrell, Exhibit 20).
According to Harris, Yost brought him the quitclaim deed and asked him to sign it.

(4ffidavit of Counsel, Deposition of Darryl Harris, p. _, 11.

Harris signed the deed in

reliance on the prior transfer of funds in the Trigon accounts. (Affidavit of Counsel, Deposition of

Darryl Harris, p. _, 11.

~.

On December 1, 2008 Yost brought a conected quitclaim deed to Hanis. (Affidavit of

Counsel, Deposition of Darryl Harris, p. _, 11. _). Yost explained that both Harris and his wife
needed to sign the corrected deed. (Affidavit of Counsel, Deposition 0.[ Darryl Harris, p. _, 11.
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Yost also showed Hanis the purported statement from Bank of America showing
$125,000,000 available to Trigon. (Affidavit
~.

0.1 Counsel.

Deposition of Darryl Harris, p. _, 11.

Based upon the representation of funds, Harris took the conected quitclaim deed and signed

it. (Ajjidavit of Counsel, Deposition of Darryl Harris, p.

11.

~.

Hanis attempted to locate his

wife to have her sign the conected quitclaim deed, but could not locate her. (Affidavit of

Counsel, Deposition of Darryl Harris, p. _, 11.

Due to Yost's anxiety over getting the

conected quitclaim deed signed as soon as possible, Harris signed his wife's name to the deed.

(Affidavit of Counsel, Deposition of Darryl Harris, p.

11.

~.

Hanis believes he left the deed

at Robert Crandall's office to have it notarized. (Affidavit 0.( Counsel, Deposition of Darryl

Harris, p. _, 11. _).
Christine Harris did not SIgn the corrected quitclaim deed. (Affidavit of Counsel,

Deposition of Christine Harris, p.

11. ~. Christine Harris did not participate in any of the

discussions with Yost and Darryl Harris concerning the sale of the 40 acres. (Affidavit of

Counsel, Deposition of Christine Harris, p. _,11.
ARGUMENT
Standard jor Summary Judgment
Summary judgment must be granted "if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter of law." I.R.C.P. 56(c). In order to
determine whether judgment should be entered as a matter of law, the trial court must review the
pleadings, depositions, affidavits, and admissions on file. LR.C.P. 56(c).
The trial court liberally construes the record in the light most favorable to the party
opposing the motion, drawing all reasonable inferences and conclusions in that party's favor.

Tolmie Farms v. JR. Simplot Co., 124 Idaho 607, 609, 862 P.2d 299, 301 (1993); Doe v.
Durtschi, 110 Idaho 466,469,716 P.2d 1238, 1241 (1986). If reasonable people could reach
different conclusions or draw conflicting inferences from the evidence, the motion must be
denied. Featherston v. Allstate Insurance Co., 125 Idaho 840, 842, 875 P.2d 937, 939 (1994).
However, if the evidence reveals no disputed issues of material fact, the trial court should
grant summary judgment. LR.C.P. 56(c); Olsen v. JA. Freeman Co., 117 Idaho 706, 720, 791
P.2d 1285, 1299 (1990). If the district court sits as the trier of fact, it may draw reasonable
inferences based upon the evidence before it and may grant summary judgment despite the
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possibility of conflicting inferences. Cameron v. Neal, 130 Idaho 898, 900, 950 P.2d 1237, 1239
(1997).
The party moving for summary judgment initially carries the burden to establish that
there is no genuine issue of material fact and that he or she is entitled to judgment as a matter of
law. Eliopulos v. Knox, 123 Idaho 400,404, 848 P.2d 984, 988 (Ct. App. 1992). "Rule 56(c)
mandates the entry of summary judgment, after adequate time for discovery and upon motion,
against a party who fails to make a showing sufficient to establish the existence of an element
essential to that party's case, and on which that party will bear the burden of proof at trial. In
such a situation, there can be 'no genuine issue as to any material fact,' since a complete failure
of proof concerning an essential element of the nonmoving party's case necessarily renders all
other facts immaterial."

Dunnick v. Elder, 126 Idaho 308, 311, 882 P.2d 475, 478 (Ct. App.

1994), citing, Celotex Corp. v. Catrett, 477 U.S. 317,322-23, 106 S.Ct. 2548, 2552, 91 L.Ed.2d
265 (1986).
Void Deed
Lack of Consideration
Idaho follows the rule that an instrument unsupported by consideration is void.

Idaho Code Section 29-103 provides that "[ a] written instrument is
presumptive evidence of a consideration." Once raised, however, this presumption
may be rebutted by the party seeking to assert the defense of lack of
consideration. Idaho Code § 29-104 specifies that, "The burden of showing want
of consideration sufficient to support an instrument lies with the party seeking to
invalidate or avoid it." Under this statute both the burden of going forward with
evidence and the burden of persuasion rest upon the party contesting the adequacy
of the consideration. WL. Scott, Inc. v. Madras Aerotech, Inc., 103 Idaho 736,
741, 653 P.2d 791, 796 (1982) (holding that the party asserting the affirmative
defense of lack of consideration must establish that defense by a preponderance of
the evidence); Rosenbeny v. Clark, 85 Idaho 317, 379 P.2d 638 (1963) (holding
that the defense of want or failure of consideration is an affirmative defense and
the burden to show lack of consideration to support an instrument lies with the
one seeking to avoid it).
Dennett v. Kuenzli, 130 Idaho 21, 25, 936 P.2d 219, 223 (CLApp. 1997).

The term "failure of consideration" includes instances where a proper
contract was entered into when the agreement was made, but because of
supervening events, the promised performance fails, rendering the contract
unenforceable. Failure of consideration generally refers to failure of performance
of a contract. "Failure" of consideration is to be distinguished from "want" or
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"lack" of consideration, which refers to instances where no consideration ever
existed to suppOli the contract, rendering the contract invalid from the beginning.

World Wide Lease, Inc. v. Woodworth, 111 Idaho 880, 884-885, 728 P.2d 769, 783-784
(Ct.App. 1986)(citations omitted).
Issues of want of consideration and intent are recognized by the Idaho Supreme Court as
applicable to the grant and delivery of a deed. Barmore v. Perrone, 145 Idaho 340, 179 P.3d 303

(2008); Walter E. Wilhite Revocable Living Trust v. Northwest Yearly Meeting Pension Fund,
128 Idaho 539, 916 P.2d 1264 (1996)(lack of consideration may result in voiding of deed); Bliss
v. Bliss, 127 Idaho 170,898 P.2d 1081 (1995); McNabb v. Brewster, 75 Idaho 313, 272 P.2d 298
(1954).

McNabb, in particular states, "When the consideration for a deed is material to the issues,
evidence thereof is admissible." 75 Idaho at 315.
Here, the evidence is presented by the Harrises proves an absolute lack of consideration
from Yost to the Harrises for the quitclaim deeds. Consequently, the quitclaim deeds are void. In
fact, the deeds are void "from the beginning."
However, Idaho appellate courts have not considered the issue of the effect of a void deed
on a subsequent good faith encumbrancer or purchaser. Other states following the same rule
Idaho follows with respect to instruments being deemed void have addressed the effect of a void
deed on a subsequent encumbrancer.
As between competing claimants, the Florida Appellate Court has held, "The trial court
found, however, that the Kingsland-Henry deed was void for lack of consideration. If this was
established, the Godbold deed would prevail. It has long been the view in Florida that 'deeds
must be founded on a sufficient consideration, or else they are nuda pacta, and nullities.'"

Kingsland v. Godbold, 456 So.2d 501 (Fla.App. 5 Dist. 1984).
In general determinations on the effect of delivery of deeds where there is a lack of

consideration, courts have held that such deeds are void. West America Housing Corp. v.

Pearson, 171 P.3d 539 (Wyo. 2007); McCalla v. Rogers, 173 Tenn. 239,116 S.W.2d 1022
(Tenn. 1938); Garcia v. Leal, 30 N.M. 249, 231 P. 631 (N.M. 1924).
"A conveyance by [a person with incapacity] is void, and not merely voidable. A void
conveyance passes no title, and cannot be made the foundation of a good title even under the
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equitable doctrine of bona fide purchase." Gibson v. Westoby, 251 P.2d 1003, 115 Cal.App.2d
273,277 (1953).
"An instrument wholly void, such as a deed in blank, cannot be made the foundation of a
good title, even under the equitable doctrine of bona fide purchase. In such action, the mere fact
that an encumbrancer acted in good faith in dealing with persons who apparently held the legal
title is not in itself a sufficient basis for relief."

Bryce v. O'Brien, 5 Cal.2d 615 (1936),

referencing, Trout v. Taylor, 220 Cal. 652.
"A void instrument such as an undelivered or a forged deed does not convey anything
and cannot be made the foundation of a good title." Montgomery v. Bank of America, 85
Cal.App.2d 559 (1948).
The parties stipulated that a lien asserted by the defendant Bank of
America National Trust and Savings Association and arising from a deed of trust
executed by Girola Bros. before the transactions involved herein is a good and
subsisting lien and that it will remain so regardless of the outcome of this action.
Defendant State Finance Company also asserts a lien by virtue of a mortgage
executed by Madeline Girola after the alleged conveyance to her by Madalay, Inc.
Since Madeline Girola acquired no interest in the property, however, the finance
company acquired no security for its mortgage. (Trout v. Taylor, 220 Cal. 652).
Puccetti v. Giroia, 20 Cal.2d 574, 579 (1942).
Wyoming has long recognized the defense of bona fide purchaser for
value and the protections to which such a purchaser is entitled. Accordingly, the
only question we need answer in disposing of this case is whether there was
sufficient evidence to support the trial court's finding that the Bank was a bona
fide purchaser.
A bona fide purchaser is protected against infirmities in a deed which
would render the deed voidable. The infirmities alleged by appellant fall into this
category. While a void deed cannot pass title even in favor of an innocent
purchaser or a bona fide encumbrancer for value, a deed only voidable can pass
title and be relied upon and enforced by a bona fide purchaser.
First Interstate Bank of Sheridan v. First Wyoming Bank, NA. Sheridan, 762 P.2d 379
(Wyo. 1988)( emphasis added).
The above authorities are persuaSIve authorities for Idaho. California is notably the
genesis of much of Idaho's statutory law. Furthermore, the policy underlying the above rules is
sound. Title to real property must be protected from circumstances where the owner of property
was not given consideration for a deed conveying title. A subsequent purchaser or encumbrancer
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at risk pertaining to the grantee's title. Adequate remedies at law are available for

encumbrancers and purchasers.
Idaho recognizes an instrument without consideration is void. A void deed conveys no
title. Where no title is conveyed to a grantee of a void deed, a subsequent encumbrancer or
purchaser has no title or interest on which to base claims of security or ownership.
Yost obtained no title as a result of the void quitclaim deeds. Yost had no title which the
Bank could encumber. Even as a good faith encumbrancer, the Bank has no security interest
through its deed of trust on the Harrises' real property.
The Bank relied upon the First Interstate decision from Wyoming cited above for the
proposition that lack of consideration "would fail to annul the protections afforded the mortgagee
bank under the bona fide purchaser doctrine." To the contrary, the Wyoming Supreme Court held
A bona fide purchaser is protected against infirmities in a deed which
would render the deed voidable. The infirmities alleged by appellant fall into this
category. While a void deed cannot pass title even in favor of an innocent
purchaser or a bona fide encumbrancer for value, a deed only voidable can pass
title and be relied upon and enforced by a bona fide purchaser. This distinction
between void and voidable deeds applies to appellant's claims of mental
incapacity and undue influence as affecting the validity of the 1982 amendment.
While a contract made by one under guardianship by reason of incompetency has
been held to be void, a contract made prior to an adjudication of incapacity and
appointment of a guardian, but while the person is under mental disability, is only
voidable. Thus, absent an adjudication of incapacity, the underlying instrument, in
this case the September 28, 1982 amendment to warranty deed, is voidable only
and will not be invalidated merely on allegations unsubstantiated by sufficient
evidence.
First Interstate, supra, 762 P.2d at 382 (emphasis added).
Accordingly, First Interstate supports the Harrises' position relating to the effect of a
void deed as against a subsequent encumbrancer and does not support the Bank's position.
The Bank further seeks authoritative support from Brown v. Johnson, 11 So.2d 713
(La.App. 2 Cir.1942). Louisiana does not recognize the rule followed in Idaho that lack of
consideration renders a deed void. Nor does Louisiana follow the same bona fide purchaser rule
applied in Idaho. The court in Brown observed as follows.
Neither fraud, nor want of consideration, nor secret equities between the
parties, who have placed on the public records a title valid upon its face, can be
urged against a bona fide purchaser for value, who has acted on the faith of such
recorded title.
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It is also the law that all persons have constructive notice of the existence
and contents of a recorded instrument affecting immovable property; and where
such an instrument contains language that fairly puts a purchaser on inquiry as to
the title and he does not avail himself of the means and facilities at hand to obtain
knowledge of the true facts he is to be considered as having bought at his own risk
and peril.
Furthermore, as a condition precedent to good faith, a purchaser is not
required to examine the public records for the purpose of determining whether or
not the property's title is good and valid. Bad faith is not to be imputed to him
merely because an examination of the public records would have disclosed a
defect in his vendor's title.
Id. 11 So.2d at 716. FUliherrnore, the court in Brown determined there was consideration
to support the deed in the initial transaction challenged on appeal. No other state appellate court
has cited the Brown decision.
The authorities relied upon by the Bank are not persuasive. The weight of authority
supports the Harrrises' position that lack of consideration renders a deed void even against
subsequent good faith encumbrancers and purchasers.
Violation o(J.c. § 32-912
"It is the long established law of this state that a contract to convey community real

property which is not signed and acknowledged by both husband and wife is void." Thomas v.
Stevens, 69 Idaho 100, 105,203 P.2d 597 (1949).

"This court in construing the above statute has repeatedly held that a contract to convey
community property, unless the wife joins with the husband in executing and acknowledging the
same, is absolutely void, and this has become the fixed and settled law in this state." Elliott v.
Craig, 45 Idaho 15,21,260 P. 433 (1927).

A conveyance deemed void for lack of compliance with § 32-912, is unenforceable by an
encumbrancer. Coppedge v. Leiser, 71 Idaho 248, 229 P.2d 977 (1951)(and cases cited therein).
There can be no recovery on a void contract. Shepherd v. Dougan, 58 Idaho 543, 556, 76 P.2d
442 (1937).
Although Idaho's appellate courts have never directly addressed the issue of the affect a
void deed may have as against a subsequent encumbrancer, the authorities recited in the
preceding section would apply. Where the deed is void, it is void from the outset and cannot be
enforced by any subsequent encumbrancer.
"Idaho Code § 32-912 provides the general rule that an attempted conveyance of
community real estate by one spouse, without the written consent of the other, is void." Lovelass
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v. Sword, 140 Idaho 105, 108-109,90 P.3d 330,333-334 (2004); Fuchs v. Lloyd, 80 Idaho 114,

120,326, P.2d 381, 384 (1958).
Although Idaho's appellate courts have never directly addressed the issue of the affect a
void deed may have as against a subsequent encumbrancer, the authorities recited in the
preceding section would apply. Where the deed is void, it is void from the outset and cannot be
enforced by any subsequent encumbrancer.
"While it is true that a contract to convey community real estate is void if
not signed and acknowledged by both the husband and wife under this statute, this
is not an inexorable rule," Tew v. Manwaring, 94 Idaho 50, 53,480 P.2d 896, 899
(1971), and "conduct from which acquiescence can be inferred may be sufficient
to establish an estoppel." Calvin v. Salmon River Sheep Ranch, 104 Idaho 301,
305, 658 P.2d 972, 976 (1983). Further, a non-consenting spouse's "failure to
participate in the negotiations is not determinative ofthe issue of estoppel." Id.

***

"[E]ven if an instrument lacks an acknowledgement of a spouse's
signature, the spouse will be deemed to have waived the defect if his or her
conduct is consistent with the existence and validity of the instrument." Lowry v.
Ireland Bank, 116 Idaho 708, 711, 779 P.2d 22, 25 (CLApp. 1989)( citing Tew, 94
Idaho at 54,480 P.2d at 900).
Lovelass v. Sword, 140 Idaho 105, 109,90 P.3d 330, 334 (2004).

Here the evidence establishes without genuine dispute that Christine Harris did not
execute either quitclaim deed to Yost. Further, the evidence proves Christine Harris did not
participate in any discussions or negotiations with Yost or the Bank concerning the deed. Finally,
the evidence shows Christine Harris engaged in no conduct suggesting acquiescence to the deed.
Darryl Harris affixed Christine Harris' name on the deed without her knowledge or consent. No
estoppel applies to Christine Harris.
Consequently, the deed to Yost containing the names of Darryl Harris and Christine
Harris was void and unenforceable. The Bank cannot enforce its encumbrance on a void
conveyance.
Good Faith Encumbrancer

The main thrust of the Bank's argument for partial summary judgment is the protections
afforded a good faith encumbrancer. Outside the realm of void conveyances, Idaho recognizes
the rights of a good faith encumbrancer.
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Idaho Code § 55-606 states, "Every grant or conveyance of an estate in
real property is conclusive against the grantor, also against everyone
subsequently claiming under him, except a purchaser or encumbrancer, who in
good faith, and for a valuable consideration, acquires a title or lien by an
instrument or valid judgment lien that is first duly recorded." Moreover, I.C. §
55-812 states, "Every conveyance of real property other than a lease for a term
not exceeding one (1) year, is void as against any subsequent purchaser or
mortgagee of the same property, or any part thereof, in good faith and for a
valuable consideration, whose conveyance is first duly recorded."
Idaho's Supreme Court has instructed that the appropriate rule for determining good faith
under the recording statutes is if the encumbrancer "was put upon notice of any claim of title or
right of possession ... which a reasonable investigation would reveal." Langroise v. Becker, 96
Idaho 218, 220-221, 526 P.2d 178, 180-181 (1974). "When determining whether a party is a
bona fide purchaser, (i.e., one who purchases in good faith and for valuable consideration), the
Court must look at what notice the party had before and up to the time the party recorded its
interest." Sun Valley Hot Springs Ranch, Inc., v. Kelsey, 131 Idaho 657, 661, 962 P.2d 1041
(1998).
Antecedent debt is recognized as valuable consideration for a conveyance, including a
deed of trust. The Bank's defense as a good faith encumbrancer applies to the Harrises' claims
for equitable mortgage, vendor's lien, mutual mistake, deed as security, quiet title, and
foreclosure.
Although the Bank correctly notes that the Harrises are not alleging "bad faith", the issue
is one of notice: actual notice, constructive notice, and inquiry notice.

Actual Notice
"One who purchases or encumbrances with notice of inconsistent claims does not take in
good faith, and one who fails to investigate the open or obvious inconsistent claim cannot take in
good faith." Langroise v. Becker, 96 Idaho 218,220,526 P.2d 178, 180 (1974).
Established through the testimony of Thomas Romrell, the Bank had actual notice of the
following pertinent facts.
In Yost's July 2007 financial statement, he listed assets in Trigon in the amount of
$18,500,000. Yost's investments in Trigon amounted to 85% of his net worth, eclipsing all other
assets. Yost did not include any of the Harrises' property on his 2007 financial statement.
Accordingly, the Bank was relying heavily upon Yost's Trigon investments as the main source
for Yost's ability to repay his existing $2,000,000.00 loan.
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In Yost's April 2008 financial statement his Trigon investments had increased to
$19,500,000. Yost's total liabilities had decreased by one million. In less than one year, Yost's
real estate mortgages had increased and his monthly and annual mortgage expenses remained the
same. Nevertheless, Yost in 2008 showed ownership of Harris Farm Ground valued at $800,000.
The sheer proportions of Yost's increases in Trigon at the same time he is lessening overall
liability and increasing real estate holdings by $800,000 gave notice to the Bank that Trigon was
the sole source of increased holdings for Yost. Yost's reported assets in Trigon amounted to 90%
of his net worth in 2008. Yet the Bank made no reasonable inquiry concerning Yost's
investments. Instead, relying upon Yost's reported assets, the Bank in July 2008 extended an
unsecured loan to Yost in the amount of $1 ,000,000.00.
Furthermore, despite Yost's assertion in his April 2008 that he owned the Harris Farm
Ground, the Bank knew as of November 7, 2008 that the Harrises were the titled owners of the
subject property. Consequently, the Bank could not rely upon the subject property as part of
Yost's assets.
As of October 31,2008, the Bank knew Palmer's company, Trigon, had issued several
insufficient funds checks to several of the Bank's customers. Trigon's issuance of insufficient
funds checks gave notice that its accounts should be further questioned. Additionally, in October
or November 2008 Romrell had seen a statement from Bank of America purporting to show
Trigon had $125,000,000 in funds available. Romrell questioned the statement and Bank of
America's position because he knew that banks did not act in the manner represented.
In October 2008 Romrell requested Palmer make a disclosure of Trigon's balance sheets
with an itemization of all investments held. On November 3, 2008 Palmer provided Romrell with
a purported itemization of securities held and traded by Trigon. Romrell found the disclosure
incomprehensible, but took no further action to determine the questioned legitimacy of Trigon.
Part of Yost's assets in 2007 and 2008 included a Y2 interest in Dual Investments, LLC.
Dual Investment's account was with the Bank. The Bank could observe Dual Investment's
deposits and expenses and could track Yost's interest in that company. Unlike Dual Investments,
Trigon did not have an account the Bank. Consequently, the Bank had to rely upon Yost and
Palmer to supply account information suppOliing Yost's claimed substantial investment. The
Bank was aware of the absence of such information and took no action to diligently inquire and
satisfy itself concerning Trigon.
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Furthermore, the Bank had extended credit to Yost and his family for many years without
demanding collateral for security. Although the Bank contends the downturn in economy was the
driving force behind its demand for collateral in November 2008, Yost testified that the Bank
wanted collateral because Yost's loans had gone unpaid.
The Bank knew Yost was part of Palmer's Trigon business. Palmer had provided the
Bank with information supposedly supporting the financial strength of Yost's accounts with
Trigon. No one at the Bank understood the documents Palmer submitted. Yet, the Bank did not
further inquire as to the legitimacy of Trigon and Palmer's records.
Yost was in default on his loan with the Bank. The Bank applied pressure to Yost to pay
the loan or provide collateral in order to be given an extension. Prior to recording its deeds of
trust, the Bank required Yost to obtain title from the Harrises for the subject propeliy. Again, the
deeds of trust were used to secure Yost's historical and otherwise unsecured antecedent debt.
The Bank had not relied upon the deeds as part of its decision to lend new money. Rather, the
Bank was eagerly seeking any source of collateral available to Yost recognizing that Yost was in
default and recognizing that Yost was not receiving payment as usual from Palmer.
Finally, on November 24, 2008 the Harrises executed at the Bank of Commerce two
deeds of trust to provide collateral for a business transaction. On each deed of trust, Christine
Harris placed her signature. Her signature is clearly different from the signature appearing on the
corrected quitclaim deed dated December 1, 2008. The Bank had notice of the difference is
signatures.

Constructive Notice

Imputed or constructive knowledge is the law's substitute for actual
knowledge. It is a legally postulated notice of facts not otherwise perceived and
recognized. Such notice may arise from official records and other documents by
which a person is legally bound, from communications to an agent or predecessor
in interest, or from knowledge of certain facts which should impart notice of the
ultimate fact in issue.
Kaupp v. City a/Hailey, 110 Idaho 337, 340, 715. P.2d 1007, 1010 (Ct.App. 1986).

Constructive notice defeats a claim of good faith encumbrancer. The Estate of Skvorak v.

Security Union Title Ins. Co., 140 Idaho 16,22, 89 P.3d 856 (2004).
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Actual possession of real property is constructive notice to all the world and imposes
upon those acquiring title to or a lien upon the land so possessed to make inquiry with reasonable
diligence into the rights of the possessors. Langroise v. Becker, 96 Idaho 218, 220, 526 P.2d 178,
180 (1974); Paurley v. Harris, 75 Idaho 112,268 P.2d 351 (1954).
Romrell admitted that he had driven past the property Yost purportedly had purchased
from Harris. Romrell noted the property was being farmed. There were no improvements on the
property. Additionally, as of November 7, 2008 the Bank had received a title commitment
clearing documenting that the Harrises were the titled owners of record of the 40 acres.
The first quitclaim deed from Darryl Harris to Yost was signed only by Darryl Harris. It
was recorded at the Bank's request. That deed gave constructive notice to the Bank of defect in
conveyance of title due to both the absence of Christine Harris' signature and the absence of
warranty or grant of title in the conveyance.
Furthermore, the Harrises were in possession of the subject property both prior to and
after the execution and recording of the first and second quitclaim deeds. Where the Harrises'
were in possession and remained in possession of the property even after recording of the Bank's
deeds of trust, the Bank was on constructive notice to make diligent inquiry into the status of the
Harrises' interest in the propeliy. The Bank took no action; it failed to make diligent inquiry.
The Bank maintains that it was entitled to rely upon Yost's position taken in asset
disclosures made to the Bank that Yost owned or claimed interest in the subject property. Idaho
law defeats the Bank's argument. Indeed, a simple examination of title to the subject property
would reveal the absence of any title in Yost's name and establish title was held by the Harrises.
A fact clearly confirmed to the Bank through the November 7, 2008 title commitment.
The Bank attempts to support its argument by claiming that Darryl Harris made
representations to the Bank concerning Yost's ownership of the property. However, such claims
in light of the constructive notice given by deeds of record in the Harrises' names further amplify
the Bank's failure to diligently inquire about the status of title to the subject property.
Inquiry Notice

"[W]hatever is notice enough to excite the attention of a man of
ordinary prudence and prompt him to further inquiry, amounts to notice of
all such facts as a reasonable investigation would disclose." Hill v.
Federal Land Bank, 59 Idaho 136, 141, 80 P.2d 789, 791 (1938)
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(regarding duty of real property mortgagee); Farrell v. Brown, 111 Idaho
1027,729 P.2d 1090 (Ct.App. 1986).
Inquiry notice demands reasonable diligence by a creditor in investigating
facts to determine the status of potential adverse interests or
encumbrances. See Whitworth v. Krueger, 98 Idaho 65, 558 P.2d 1026
(1976); Miebach v. Colasurdo, 685 P.2d 1074 (Wash. 1985).

Yost's investments with Trigon were listed as assets on his 2007 and 2008 financial
statements. Indeed, Yost's Trigon accounts constituted 90% of Yost's total net worth. Despite
receiving incomprehensible account records from Palmer, the Bank did not fmiher inquire as to
the legitimacy of those records or of Yost's account with Trigon. The Bank agreed to extend
Yost's loan based upon Yost's representation that he could liquidate his funds with Trigon and
provide the money necessary to pay the loans. Instead of making reasonable inquiry into Trigon
and Yost's represented value, the Bank simply accepted Yost's representations.
The Bank was on inquiry notice of Yost's financial condition and took no action to verify
the accuracy of Yost's accounts with Trigon. Instead, the Bank suspecting Trigon was failing and
had questionable assets, moved to force Yost to provide collateral for the Bank's newly issued
note.
Based upon the actual notice, constructive notice, and inquiry notice attributable to the
Bank, there is a genuine issue of material fact concerning whether the Bank was a good faith
encumbrancer.
SUMMARY JUDGMENT FOR THE DEFENDANTS AS THE NONMOVING
PARTY
"This Court has determined '[ s]ummary judgment may be rendered for
any party, not just the moving party, on any or all the causes of action involved,
under the rule of civil procedure' thus allowing trial courts flexibility in
determining the form of relief granted in summary judgment orders." Harwood v.
Talbert, 136 Idaho 672, 677, 39 P.3d 612,617 (2001). Summary judgment may
be granted to a non-moving party even if the party has not filed its own motion
with the court. ld. "A motion for summary judgment allows the court to rule on
the issues placed before it as a matter of law; the moving party runs the risk that
the court will find against it, as in this case." ld.
Based upon the above arguments, the Harrises are entitled to summary judgment on the
Bank's counterclaims.
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CONCLUSION
There is no genuine issue of fact that no consideration was given by Yost for either
quitclaim deed. There is no genuine issue of fact that Christine Harris did not sign the corrected
quitclaim deed. Consequently, the Harrises are entitled as non-moving parties to summary
judgment quieting title to the subject real property in their name free of the Bank's deed of trust
interest.
Genuine Issues of material fact exist concernmg the Bank's status as a good faith
encumbrancer. The Bank's motion for summary judgment should be denied.
Dated this 18 th day of November 2010.
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Attorney for Plaintiff

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 18th day of November 2010, a true and correct copy of
the foregoing document was served upon the person or persons named below, in the manner
indicated.
DOCUMENT SERVED:

RESPONSE IN OPPOSITION TO DEFENDANT,
BANK OF COMMERCE'S MOTION FOR
SUMMARY JUDGMENT

PARTIES SERVED:

Wiley R. Dennert
NELSON HALL PARRY TUCKER
PO Box 51630
Idaho Falls, ID 83045-1630
HAND DELIVERED

Alicia Lainbert
Legal Assistant

Response in Opposition
Harris vs Yost/Bank o/Commerce
Case No. CV-09-3488

17

V

